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MVS EVM 
BRITANNICVM 


TO THE READER. 


JN preparing a ſecond Edition of this Eſſay 
for the preſs, the Author has been induced 

to make conſiderable alterations in the general 
Arrangement of his Work, with a view of 
rendering it more perſpicuous and methodical, 
He has omitted every thing, which he con- 
ceived to be ſuperfluous in the former Edition; 
and he has ſo compreſſed the remaining parts 
of it, that, notwithſtanding the introduction 
of much new matter and the addition of two 
long precedents, the bulk of the work has 
not been materially increaſed. 


To each of the Volumes are prefixed 2 
table of its Contents and the names of Caſes 
cited in it. 
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Of Uſes and Truſts before the Statute of 
x X 27 Hen. 8. C. IQ 
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I. AN Uſe is faid to be Ta truſt or Ser. 1. 


* confidence, which is not iſſuing 
© out of land, but as a thing collateral, an- 
re nexed in privity to the eſtate, and to the 
te perſon touching the land; ſcil. that ceſ- 
te tuique uſe ſhall take the profits, and that 
te the teretenant ſhall make eſtates accord- 
© ing to his directions.“ | 


This uſe therefore conſiſted * of three 
parts ; the firſt, that the feoffee would ſuffer 
the feoffor to take the profits : the ſecond, 
that the feoffee upon requeſt of the feoffor, 
or notice of his will, would execute the 
eſtates to the feoffor, or his heirs, or any 
other by his direction: the third, that if the 


* 1 Co. 121. a. Co. Litt. 272. b. 
d Bac. uſes, 10. | 
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Scr. II. 


Diſtinction be- 
tween uſes and 
truſts. 


Uſes and Truſts before (ena. 1. 


feoffee had been diſſciſed, and ſo the feoffor 
diſturbed, the feoffee would re-enter, or 


bring an action to recontinue the poſſeſſion ©; 


ſo that pernancy- of profits, execution of 
eſtates, and defence of the lands, were the 
three points of truſt, 


II. Trovcn every uſe, as we perceive by 


the above definition, did in fact imply a 


truſt or confidence, yet there were, on the other 
hand, ſome kinds of truſts, which did not 
properly fall within the definition of an uſe. 
Therefore to avoid confuſion, the word 
truſt ſhould only be applied to the latter 


- fort of fiduciary intereſts: and conſidering 


A uſe was per- 
manent and ge- 


it in this ſenſe only, I ſhall attempt to ſhew/ 
how it differed from the uſe before de- 
ſcribed. 


The principal diſtinction between a uſe 
and truſt conſiſted in the permanency of the 
one, and in the rtranſitory quality of the 
other. A man made a feoffment in fee, by 
which the poſſeſſion or ſeiſin was transferred 
to the feoffee; and a confidence or truſt 
was placed in him to permit the feoffor, or 
any other perſon, and his heirs to receive the 


© See Year Book, 2 Ed. 4. 2. b. 
and 


ou. 1. "Stat. 27 Hen. 8. C. to. 


profits; and alſo to make ſuch legal eſtates, 


as he or they ſhould direct. This confi- 
dence was the 2% for the feoffee had a per- 
manent eſtate in fee in the lands, ſubject to 
the e, or diſtribution of the profits. The 
fiduciary or beneficial intereſt was commen- 
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Dittinction be- 
tween uſes and 
truſts. 


ſurate to the legal eſtate. But a rut did | 


not always make this regular diviſion of 
property into uſe and poſſeſſion; it rather 
ſignified, that the grantor had made a 
conveyance of his lands, by which he 
not only transferred the poſſeſſion, but alſo 
the ſe, or right to take the profits; repoſ- 
ing a per/onal truſt in the ' grantee, that he 
would retain both the one and the other, in 
order to anſwer ſome ſpecial purpoſe. Thus, 
if he made a conveyance in truſt; or to the in- 
tent, that the grantee ſhould make another con- 
veyance to a third perſon ; the truſt placed in 
the grantee was not to pay over the profits, 
but to diſpoſe of the profits and the poſſeſ- 
ſion. This truſt was then of 4 ſpetial and 
tranſitory nature. It was not conſidered as 
a ihſe before the ſtatute of uſes: the courts 
certainly have not ſince recognized it as ſuch; 
for conſidering the effect of a conveyance of 
Vol. I. B 2 this 
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truſts. 


- Uſes and Truſts before [cnap. 1. 
this kind under the operation of that ſtatute, 
the above diſtinction will appear more ac- 
curately. A conveyance is made by feoff- 
ment, fine, or recovery, without any con- 
ſideration, or declaration of the uſe, but In 
Truſt, that the grantee ſhall convey to a 
ſtranger; the courts ſay, that the uſe, which 
would otherwiſe for want of a conſidera» 


tion and declaration, reſult to the grantor, 


muſt in this caſe neceſſarily veſt in the 
grantee, in order to enable him to perform 
the truſt *, Conſtruing the uſe to be in the 
grantee in this caſe /nce the ſtatute, is only 
to give that efficacy to the conveyance, 


which it muſt have had before the intro- 


duction of uſes ; when the paſſeſion and the 


-right to the profits paſſed by a conveya nce 


of the lad. 


80 likewiſe, if a man be enfeoffed to the 
intent or in truſt to be re · enſeoffed, or to the 
intent to be vouched i, or to the intent to 


* s , 


© 12055 v. F 166. — caſe 
Moore, 103. pl. 248. 4 Leon. 22. 
Hummerfton' cale,Dyer, ac. uſes, 8. 


ſuffer 


CHAP. 1,] 


; Stat. 27 Hen. 8 „. 10. 


ſuffer a recovery *, none of theſe aue or 


truſts, are u. 


The truſt juſt deſcribed is called by Lord 


Bacon, the ſpecial truſt lawful *,” But 
there is the ſpecial truſt #z/awfw, which, he 
ſays, was created to the intent to defraud 
* creditors, or to get men to maintain ſuits, 
d or to defeat the tenancy to the præcipe, or 


* 2 Salk. 676. 

In all theſe caſes a 
ſeiſin or poſſeſſion is trans- 
ferred to the feoffee or 
grantee by the courſe of 
_ the common law; and 
as the ſpecial truſt or in- 
tent muſt neceſſarily pre- 
vent the uſe from reſult- 
ing to the feoffor or 
grantor, the feoffee or 
grantee muſt have a 
complete legal eſtate 
without the aid of, and 
unaffected by, the ſtatute 
of uſes, The notion 
therefore of Holt and 
Powell (Gilb. Rep. 17.) 


that, after the perform 


ance of the ſpecial truſt, 
the w/e will ariſe from 
the feoffor or grantor by 


Vol. I. 


the 


B 3 


conſtruction of law, ap- 
pears to be erroneous : 
for, if it ſhould be once 
admitted, that the uſe re- 
mained in, or reſulted to, 
the latter, the /ega/ eſtate 
maſt be executed in him 
by the ſtatute 3' and then 
the former would be in- 
capable of performing 
the truſt. There ſeems to 
be more reaſon in ſaying, 
that, if the feoffee or 
grantee ſhould neglect to 
execute the truſt, or if 
nce of it 
ſhould become impoſſible, 
the uſe ſhould hen reſult 
to the feoffor or grantor. 
See Hummerſton's caſe, 
Dyer 166. a. 

* Bac. uſes, 8, 


«c the 


- truſts. 
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Diſtinction be- 
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Des and Trufts before [Cenb. f. 
te the ſtatute of mortmain, or the lords of 


c their wardſhips, or the like; and thoſe are 


« termed frauds, covins, or colluſions.“ 

1 70. ES #4 4 | . 

In another place he adds (peaking of 
the ſpecial truſt /awfu/) © and this we call 
c confidence, and the books do call them 
<« intents ; but where the truſt is nt ſpecial, 
© nor tranſitery, but general and permanent; 
ce there it is a 2 and therefore theſe three 


| © are to be diſtinguiſhed, and not confound- 


« ed; the covin, confidence, and uſe.” 


By the ftatute 50 Edw. 3. c. 6. it ap- 
pears, that debtors, in order to defeat the 
claims of their creditors, made ſecret con · 
veyances upon ſpecial truſt: upon which 
account the ſtature authorized an execution 
to be taken on the lands. The zrufts men- 
tioned in this ſtatute were of the fpecial 
nature before deſcribed by Bacon. It ap- 


Ae i — -pears very clearly, that the legiſlature did 
Tae, 


not conceive them to be uſes: that ſta» 
tute made the lands, ſubject to them, 
liable to the execution of the creditors of 


pa. 9. 
ceſtuique 


char. I.] Stat. 27 Hen. 8. c. 10. 7 
ceſtuique truſt in the hands of the truſtee; Sex. U. 


whereas the lands of ceſtuigue uſe were not DiſinQtion be- 
. . . twe-n u n 
liable to executions in the hands of the feof- trufts, | 


fees, neither was the uſe itſelf extendible for 


the debt of ceſtuique uſe, as appears. mM a 
ſubſequeat ſtatute ?, 


As a further diſtinction between uſes and 
truſts, I muſt obſerve, that truſts declared 
upon the eſtates of tenants in tail, for life, or 
years, were not conſidered as uſes before the 
ſtatute 27 Hen. 8. but as mere truſts or 
confidences. Neither tenant in tail“, for 
life *, nor years*, could ſtand ſciſed before 
that ſtatute, even to an expres uſe, It fol- 
lows, that uſes formerly could only have been 


limited upon a ſeiſin or poſſeſſion in fee. 


As uſes differed from truſts or confidences 
1n their permanency and extent, ſo they were 
more eſſentially diſtinguiſhed in their con- 
ſtruction and effects. Thus uſes were aſſign- 
able by the common law, but cefuique truſt 


* 19 Hen. y. c. 15. 195. Gilb, uſes, 11. 205. 
7 Bro, feof, al. uſes. p. Bro. feof, al. 2 
40. Vear Bock 27 Hen. pl. 40. 
8. 10. 2 Co. 78. a. Co. t See poſt, 
Litt. 19. b. Plowd. 555. — uſes, 26. B. N. 
2 Roll. ab. 780 Jenk. cent. 
B4 * could 
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could not aſſign his truſt even after the ſta- 
tute 1 Richard 3*. So uſes were not only cog- 
nizable in the courr of chancery, but they were 
acknowledged by the courts of common 
law when ſpecially alleged“; and ceſtuique 
uſe might have been ſworn upon an in- 
queſt* ; but a ſimple truſt or confidence was 
in many inſtances, from its very nature, ſub- 
ject to no juriſdiction whatever; and has 
been compared to the jus precarium of the 
Civilians, as diſtinguiſhed from their jus 
fiduciarium *. Thus, as I have before ob- 
ſerved, neither a tenant in tail, nor for life, 
could ſtand ſeiſed to a v/e before the ſtatute 
of uſes; and though it is very evident, that 
the uſe or truſt declared upon the eſtate of 
tenant in tail, &c. was a confidence, which 
claimed a diſcharge as conſcientious from 
the terre-tenant, as the uſe or truſt declared 
upon an eſtate in fee-ſimple ; yet it is certain, 
according to the great caſe in 24 Hen. 
$", which was determined by the advice of 


* Sir Moyle Finch's = Litt. Sec. 464. Co. 
caſe, . 4 Inſt. 85. Dyer, Lit. 272, b. 


369. See polt, Bac. uſes, . 

Lord Sande's caſe. Bro. feof. al uſes, pl. 
Dyer, 215. Bac. uſes, 40. 
6, 7. 


all 


chr. 1.] Stat. 27 Hen. 8. c. 10. 


all the judges*, that ceſtuique truſt had no re- 
medy whatſoever in chancery againſt the feof- 
fee or tenant in tail. So where a corporation 
was enfeoffed to uſes or upon truſt, it was 
held, that the ceſtuique truſt had no remedy 
by ub pana; becauſe a corporation could 
not ſtand ſeiſed to a uſe. Even ice the 
ſtatute of uſes it has been objected, that a 
tenant in tail, having the legal eſtate, could 
not be a truſtee. But that objection was 
over-ruled ©; and indeed the courts of equity 
in latter times, deciding upon more liberal 
principles, have endeavoured to fix the truſt 
upon the ate, rather than upon the perſan 
truſted ',” 


III. Various have been the conjectures 
concerning the time, when uſes and truſts were 
firſt introduced into this kingdom. I do not 

here mean to enquire as to the origin of thoſe 


© Year Book 27 Hen, 
B. 10. 2 Co. 78. a. See 


4 Attorney General, v. 
Mayor of Coventry. 2 


Gilb. 11. 205. 206. Col- 
luſion could not be averred 
upon particular Eſtates, as 
an Eſtate for life or years, 
Curſon's caſe, 6 Co. 76, 
a. Myght's caſe. ibid, 
164. a. b. 


Vern. 399. B. N. C. pl. 
60. Gilb. uſes. 5. 

© Clowd{ley v. Pelham. 
1 Vern. 411. 


See polt, ch. 3. ſec. 3. 
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perſonal truſts, which are better known in 
our law by the name of depoſits, or bailments ; 
for conjecture can ſcarce trace a period 
ſo remote, in which man, in ſociety, was 


not ſometimes obliged by neceſſity, or in- 


duced by more honourable motives, to en- 
truſt another with the object of his care, 
or the fruits of his induſtry. (1.) Bur the 
practice of conveying real property upon 
ſome ſpecial truſt muſt have originated in a 
more refined ſtage of civilization, 


It appears to me, that truſts (according to 
the diſtinction before ſubmitted) were intro- 
duced into this kingdom prior to uſcs. A pe- 


ts. ture Cal truſt ſeems to have been the root, from 
2 Se, which s ſprang; or as lord Bacon obſerves, - 
. a truſt was the way to a uſe; and in another 


place, “ the ſpecial intent unlawful and co- 
© vinous was the original of uſes, though 
© after it induced to the lawful intent gene- 


« ral, and ſpecial.” In Lord Dacre's caſe,* 


(1.) When Tobit went ten acknowledgment for 
into Media, hie left in truſt the depoſit, and faithfully 
with Gabael, the brother diſcharged his truſt. See 
of Gabrias, ten talents of Tob. ch. 1.5. and g. 
ſilver in bags, which were Bac. uſes, . 
ſealed up. Gabael, it n Year Book 27 Hen. 
ſhould ſeem, gave a write 8. fol. 8. b. 

York 


chat. I.] Stat. 27 Hen. 8. c. 10, 11 


York obſerves, that a zruſt or confidence is bier. Ur. 
neceſſary between man and man, and that — 
no law prohibits, nor reſtrains a man from 

putting a truſt or confidence in another. So 

in Brent's caſe', Manwood obſerves, that 

4 as long as wills have been, 7ru/t and con- 

te fdence hath been.“ | 


It would perhaps be impoſſible to aſcer- 
tain the exact period, when conveyances of 
real property upon truſt gained a footing in 
this iſland. Truſts, it ſeems, were not un- 
known to our Saxon anceſtors, We are 
told *, that after Alfred's death, his ſon Ed- 
ward was king of Weſt-Sex and Mercland ; 
but ſo, that he was king of Mercland in 
name only, the whole poſſeſſions remaining 
to earl Ethelred. Duo regna Merciorum 
5: et Weſtſaxonum conjunxerat; Merciorum 
te nomine tenus, quippe commendatum duci 
te Ethelredo, tenens.” The eſtate, which 
the-donees had in this earldom, Mr. Selden 
concludes, was no leſs than inheritance; though 
he doubts not, but at the pleaſure of the 
king, diyers were made for life, and perhaps 


I Leon. 15. liamof Malm. See alſo 
* Sfelden Tit. Han. Sir Martin Wright's Ten. 
615. Ed. 1631, cites Wil- 47+ note, c. 


at 
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srer. III. at will only. If this eſtate were really of 
Thi introduc: inheritance, then the truſt declared thereupon 
was ſtrictly the % before deſcribed : and 
that might probably have been the caſe; for 
it is well known, that though the Saxons 
were not altozether unacquainted with the 
feudal polity, yet the ſyſtem of feuds with 
all its rigour was not introduced among 
us till after the conqueſt of this iſland by 
the Normans. Now the conſideration of 
tenure, ſo neceflary between the donor and 
donee in all donations ſtrictly feudal, was 
| moſt unfavourable to every ſpecies of truſt — 
= a difficulty, which could never have ariſen in 
transfers of the allodial property of the Saxons, 
Hence it has been argued * with much propri- 
ety, that 2% of land after the Conqueſt could 
not poſſibly have exiſted prior to the ſtatute 
quia” emptores terrarum 18 Edw. 1. which 
aboliſhes the immediate tenure between the 
feoffor and feoffee. Certain it is, that I find 
no inſtances of direct trafts /ince the conqueſt 
until the reign of Edw. 3. even in the caſes 
cited as ſuch, | 


Thus it has been ſuppoſed, that truſts 
were known in the reign of Henry the third. 


See Year Book 27 Hen. 8. f. g. per Pollard. 
This 


enar. 1.) Stat. 27 Hen. 8. c. 10. 
This opinion is occaſioned by the ſtatute of 


13 
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Marlbridg , which relieves againſt falſe The introduc- 


and covinous feoffments, made to defraud 
the chief lords of their wards. The ſtatute, 
however, does not, I apprehend, warrant this 
concluſion. For as to the opinion, that the 
feoffor, in the caſe of a feoffment to his 
eldeſt fon, or heir, within age, took the pro- 
fits for his own uſe, it is, as Lord Bacon ob- 
ſerves", but a conceit; for though the profits 
were taken to the uſe of the on, it was ſtill 
a feoffment within the ſtatute. And as to 
the. ſecond caſe mentioned by the ſtatute, 
that certainly alludes to feoffments upon 
condition, and not upon truſt, Indeed the 
words of the ſtatute tend to ſhew, that the 
feoffor took it out of the power of the feoffee 
to injure him, by annexing a penalty to the 
non-performance of the agreement. That 
neither uſes nor truſts were known at that 
time, 1s very evident from the circumſtances 
attending the ſucceeding king's reign (Ed- 
ward the firſt): for. the clergy, who were 
then endeavouring arte vel ingenio, to bring 
lands into mortmain without licence, were 
not, it ſeems, acquainted with the utility of 


= 52 Hen. 3. c. 6. Bac. uſes, 25. 


truſts, 


tiva of truſts, 
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truſts. The ſtatute de religifs *; which was 
principally made to prevent alienations in 
mortmain, takes no notice of them. Had 
uſes or truſts been known among us at that 
time, the clergy, who were more converſant 
in the civil law than the laity, would pro- 
bably have taken advantage of them. 


It has been argued, that truſts were re- 
ceived very early among us, on account of 
the writ called cauſa matrimonii prelocuti *, 
Thus, if a woman had given lands in fee; 
or for life to a man, to the intent that he 
ſhould marry her, the common law gave her 
this writ of cauſa matrimonii prælocuti to re- 
cover her lands, in caſe the marriage did not 
take effect. So if the woman had given 
the lands to a ſtranger, to the intent, that 
he ſhould reconvey them to her and her in- 
tended huſband, the ſame writ was allowed 
her. This writ, we muſt obſerve, was 
granted to the woman by the common law, 
which is alone a concluſive reaſon, that the 
confidence repoſed in the huſband or ſtran- 
ger was not conſidered as a uſe nor truſt : for 


* 7 Ed. 1. See Bac, I. 8. 10. 
uſes, 25. * F. N. B. 471. 
» Vide Year Book 27 7 Ibid. 472, 


CHAP, 1.] Stat. 27 Hen. 8. c. 10, 


it is a rule, that whenever a remedy is given 


againſt uſes or truſts, that remedy is afforded 
by an expreſs fatute, and not by the com- 
mon law*. It has been further ſaid *, that 
cruſts were introduced in the reign of Ed. 
ward the ſecond; but I have found no in- 
ſtance of a truſt, which can ſupport that 
opinion. 


Truſts, however, were certainly in fre- 
quent practice during the reign of Edward 
the third. Brooke, in a note upon a caſe, re- 
ported in the year book of that monarch's 
- reign *, (where feoffees were ſued by petition 
to the king), thinks it worthy of obſervation, 
that truſts were known in thoſe days*. And 
though Lord Bacon ſays”, that this caſe, and 
the book of 8 . (where a fine was levied 
in autre droit are but implications of no 
moment; yet the ſtatute 50 Edw. 3. c. 6. 
clearly proves, that ſpecial zruſts were then 
in practice. By that ſtatute we find, that 
people, in order to defraud their creditors, 
made fraudulent conveyances to their friends 
upon truſt to receive the profits at their diſ- 


* Poph. 77. Bac. uſes, u 44 Ed. 3. 25. 
23. * Bro. feof. al uſes. . 
t Brent's caſe. 2 Leon. 1 Bac. uſes, 23. 24. 


Ca. 25. per Harpur, | 
poſal 
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poſal. The ſtatute runs thus: “ Becauſe 
ce that divers people inherit of divers tene- 
© ments, borrowing divers goods in money, 
te or in merchandize, of divers people of this 
© realm, do give their tenements and chat- 
ce tels to their friends by callaſion thereof to 
te have the profits at their will, and after to 
cc flee to the franchiſe of Weſtminſter, St. 
« Martin le Grand, of London, or other ſuch 
cc priviledged places, and there do live a 
great time with an high countenance of 
© other man's goods, and profits of the ſaid 
te tenements and chattels, *till the ſaid cre- 
te ditors ſhall be bound to take a ſmall par- 
te cel of their debt, and releaſe the remnant. 
cc It is ordained and aſſented, that if it be 
« found that ſuch gifts be ſo made by collu- 
« fon, that the ſaid creditors ſhall have exe- 
cc cution of the ſaid tenements, as if no ſuch 
ce oifts had been made.“ 

Conveyances of a ſimilar nature were foon 
after put in practice. In the beginning of 
Richard the ſecond's reign, we find that 
people, in order to defeat the actions of thoſe 
who had a right of action againit them, by 
being in poſſeſſion of lands, made ſecret 


r Vide 2 Rich. 2. c. 3. 8. 2. 
conveyances, 


on Ap. 1.] Stat. 27 Een. 8. c. 10. 


conveyances, by which means the demandant 
was ignorant againſt whom to bring his action. 
To remedy this miſchief a ſtature was made, 
authorizing the demandant to bring his action 
againſt the pernors of the profits. 


The trufts hinted at in this, as well as in the 
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ſtatute 5o Edw. 3. are not . Theſe truſts - 


are of a ſpecial and tranſitory nature. They 


had not the permanent quality of a uſe, as I. 


have endeavoured to explain in a former 
Page. | 


IV. Tux earlieſt mention, which J find, 
of the word 4½, is in the ſtatute of proviſors, 
7 Rich. 2. c. 12. It 1s likely, however, 
that uſes of the permanent nature before de- 
ſcribed were known in the preceding king's 
reign ; for as in their commencement uſes 
were of a very ſecret nature (the uſe being 
originally created on the eſtate of the feoffee 
merely by a pare! declaration) it is highly 
probable, thar they were not noticed by the 
legiſlature, until they had gained ſome degree 
of notoriety, In a caſe before cited*, Man- 
wood ſays, © I have ſeen divers antient 


Y 1 Rich. 2. c. 9. Brent's caſe, 2 Leon 15. 


Vor. I. « deeds 
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SxcT.IV. c Jeeds of uſes, and in ancient times you 
e en ef « ſhall not find that any would purchaſe 
cc lands to himſelf alone, but had two or 

te three joint feoffees with him, and he who 

« was firſt named in the charter of feoff- 

© ment, was ceſtuique uſe, although that no 

e uſe was declared to him upon the livery ; 

te and ſo it was known by the occupation of 

* the lands. And the reaſon, why no men- 

tc tion is made in our antient books of Uſes, 

ce js, becauſe, men were then of better con- 

te ſciences than now they are; ſo as the feof- 

ce fees did not give occaſion to their feoffors 

* to bring /ubpanas to compel them to per- 

e form the truſts repoſed in them.“ 


The ſecret manner, in which uſes were at 
firſt declared, and the difficulty of legal proof 
in ſuch caſes, left the performance of them 
almoſt entirely to the honour and conſcience 
of the feoffees. To remedy an inconveni- 
ence of this nature, it has been ſaid, that 

5 John Waltham, who was biſhop of Saliſbury 
and chancellor to king Richard the and, by a 
ſtrained interpretation of the ſtatute of Weſt. 
2. deviſed the writ of /ubpzna, returnable in 
the court of chancery only *. 
| d 3 Black. Com. 52. 


V. The 


CHAP, I.] Sat. 27 Hen. 8. c. 10. 


V. Tax idea of a uſe afforded the clergy 
an excellent opportunity of avoiding the ſta- 
tutes of mortmain; for though they could 
not buy lands in their own names, yet they 
might evade the ſtatutes by obtaining grants, 
not directly to, but to the / of, their 
religious houſes. But the legiſlature inter- 
fered, and by a ſtatute made 15 Rich. 2. c. 5. 
it was enacted, that the lands ſo purchaſed to 
uſes ſhould be amortized by licence from the 
crown, or fold to private perſons; and that 
uſes ſhould be ſubject for the future to the 
ſtatutes of mortmain, and be forſeitable like 


the lands, 


The uſes mentioned in the above ſtatute, 
and that of proviſors, were of a covinous, 
though permanent nature. But though they 
originated in covin, yer their continuance 
after theſe ſtatutes, and the favourable con- 
ſtruction, which they have at times received, 
proceeded from very equitable motives : 
and upon that account an uſe was not after- 
wards conſidered covinous, or collufrve *, 


4 Bac. uſes. 9. 
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| It muſt be remembered, that the diſpures 
Hiſtory of oſes between the houſes of York and Lancaſter 


to the rei 


Rich. 3. Fa 


originated in the reign of Richard the ſecond. 
Their unfortunate quarrels. had deluged the 
kingdom in blood; and when inducements 
of ſafety, or rage, of party, influenced men 


to embrace one fide or the other, ſtill an 


anxiety of retaining their fortunes in their 


own families led them to ſeek means of pre- 


ſerving their eſtates from forfeitures, before 
they ventured to enter into theſe civil broils. 


Tg effectuate theſe wiſhes, nothing could 
happen more opportunely than the notion of 


giving their eſtates to one indifferent perſon, 


to the uſe of the perſons, who were intended 
to be benefited by the truſt. Now there 
appeared two ways of accompliſhing this 
end. The moſt plain and ſimple was that 
of giving or conveying lands, in the /ifetime 
of the grantor, to ſuch uſes as were directed in 
the deed, or by parol ſignification: whilſt the 


other ſerved to give a power over uſes, which 


was not ſuffered by the common law over 
the lands that of deviſing: for it was thought, 
that if a man made a feoffment to ſuch uſes, 
as he thould by his will appoint, though 
this could not operate as a deviſe of 
the lands, yet certainly it could as an ap- 

2 | pointment 


Har. 1.] Stat. 27 Heu. 8. c. 10. 


pointment of the uſe; which appointment 
would be binding in conſcience. As the 
legal eſtate was veſted in the feoffees by either 
of theſe diſpoſitions, the lands were exempted 
from forfeiture. The cauſes then, which in- 
duced men to continue uſes at this period, 
were extremely different from thoſe of their 
production. Their origin was occaſioned 
by fraud ; their continuance proceeded from 
that anxious ſenſation, which every honeſt 
man poſſeſſes, Here then was an ample 
field for the court, which is particu 
inſtituted to obſerve the conſciences of men, 
to exert its influence. It had an oppor- 
tunity of extending that equitable protec- 
tion, which the extremum jus of the com- 
mon law denied. 


From conſiderations of the above nature, 
moſt of the lands in this kingdom during 
the civil commotions, which attended the 
troubleſome reigns of Rich. 2. and Henry 4, 
were conveyed to uſes. A practice ſo gene- 
ral could not eſcape the notice of the legiſla- 
ture; and therefore we find, that in ſome 
general acts as in 21 R. 2. c. 3. and in ſome 
particular ones, as in the caſe of the duke 
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of Northumberland, forfeitures for treaſon 
were extended not only to the lands, of which 


the perſon attainted was himſelf ſeiſed, but 


to thoſe whereof he was ſeiſed as ceſturque 


uſe. 
During the reigns of Henry the fourth, 


Henry the fifth, and Heory the ſixth, I find 


only three ſtatutes relating to fruſts. The 
ſtatutes of 4 Hen. 4. c. 7. and 11 Hen. 6. 
c. 3. were enacted merely to confirm and 
enlarge the 1 Rich. 2. c. g. before mentioned. 
Bur the 5th chap. of the 11 Hen. 6. ſhews, 
that the knowledge of truſts had taught 
men a ſubtle manner of committing injuries 
with impunity, contrary to the eſtabliſhed 
laws of the country. It ſeems, that tenants 
for lives or years, who were ſubject to actions 
of waſte by the reverſioner, upon their com- 
miſſion of it, had taken advantage of the 
doctrine of truſts, in order to eſcape the 
puniſhment, which otherwiſe ought to 
have been inflicted upon them by the 
perſon, who claimed the reverſion and free- 
hold. To this intent they conveyed their 
eſtates to their friends in truſt for themſelves, 


d See the Year Book, 11 Hen, 4. 52, 
and 


CHAP. 1. Stat. 27 Hen. 8. c. 10. 


and afterwards committed waſte upon the 
lands at their pleaſure ; they ſtill continuing 
to occupy the premiſſes, and to take the 
profits to their own uſe: for the reverſioner 
being ignorant of the legal owner of the 
lands, did not know againſt whom to bring 
his action. But the legiſlature ſoon put a 
ſtop to this invention. By the fifth chapter 
of Henry 6, © it is ordained and eſtabliſhed, 
« That they in the reverſion in ſuch caſe 
© may have and maintain a writ of waſte 
te apainſt the ſaid tenants for term of life, of 
« another's life, or for years, and ſo recover 
ce againſt them the place waſted, and their 
te treble damages for the waſte by them 
« done, as they ought to have done for the 
« waſte committed by them before the ſaid 
c grant and leaſe of the eſtate.” The con- 
veyances, here alluded to, by tenants for life 
or years, were more properly conveyances 
upon truſt, than to uſes, as I have already 
explained, 


During the reigns of Henry 4 and his 
ſucceſſor, I can find no caſeꝰ expreſsly re- 


© Sed vide Bro. feof. al. uſes pl. 45. 
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Szer.V- Jating to uſes; but there are ſome reſpect- 


2.85 — 7 ing convcyances upon the colluſive /ruſts 


ch., mentioned in the ſtatutes of pernors of pro- 
. M2. fits — In the reign of Henry 6, ſome few 
A 4 ' caſes occur, which ſhew the very imperfect 
g. Zuid, fate of uſes at that period. About the 
e, 3./A:7: time of Edward 4, a more regular ſyſtem 
"Me _ was adopted by the courts of equity *; and 
IN in the fourth year of that king's reign the 
72 great point ſeems to have been fully ſettled, 
. ceſtuigue uſe could obtain no relief in 
| the courts. of common law, but muſt rely 
merely upon the equitable juriſdiction of the 

court of Chancery; a rule which has been 

ſtrictly adhered to, not only prior to the ſta- 

tute of uſes, but ſince the introduction of 

modern truſts", But even in this reign the 

principles of equity were fo little under- 

ſtood, that it was determined, that the h- 


* 


* See the Year Books, 14. 18 Ed. 4. 11. 7 
9 Hen. 4. 8. 12 Hen, Ed. 4. 29. 17. 
| 4. 21. 1 Hen. 5. 4. s Year Book, 4 Ed. 
; © Year Book, 33 Hen, 4. 8. 
6. 15. 37 Hen. 6. 35. u Vide Doe v. Staples, 
Vide Bro, feof. al uſes pl. 2 Term, Rep. 684. 
49. Goodtitle v. Jones, 7 
f Vide Year Book, 5 Term. Rep. 47. 
Ed. 4. 7. 8. 7 Ed. 4. | 


pana 


ouAb. l.] Stat. 27 Hen. 8. c. 10. i 


pana did not extend to the heir of the feoffee, Ser. v. 
who was in by law; but relief in ſuch caſe Riſtery of wi 
to the reign 


could only be had by his bill in parlia- Rick. 3. 
ment 1 | | | 


From the 11 Henry 6. to the reign of 
Richard 3. (which includes a ſpace of fifty 
years) the ſtatute book is totally ſilent upon 
the ſubject of uſes. From this circumſtance 
Lord Bacon concludes, that uſes were un- 
queſtionably moſt favoured about that time. 
Indeed there is great reaſon to believe, that 
that actually was the caſe; eſpecially if we 
conſider the ſtatute made in the firſt year of 
Richard the third's reign, - 


VI. In order to explain the cauſes of Szer.VI. 
1 | : Cauſes of enact- 
enacting that ſtatute, we muſt neceſfarily ing he ian 
anticipate a few obſervations, which were * Rich. 3. c. 1 


intended for another place. 


About this time the power of the feoffees 
was much more unreſtrained, and conſe- 
quently more dangerous to the ceſtuique uſe, 
than it ſtood immediately preceding the ſta- 


i Year Book, 8 Ed. 4 this was ſoon remedicd. 
6. 22 Ed. 4. 6. But See Keilw. 42. b. 
| tute 


Fg 8 Cauſes of enact - 


* 
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tute 27 Hen. 8. c. 10. The ſeoffees not 
only poſſeſſed the whole eſtate in the land *, 


x Rich, 3. c. 1. but alſo, like abſolute owners, had the ability 


to give or diſpoſe of it, as they pleaſed. In 
ſhort they were reckoned in moſt caſes as 
complete proprietors of the land (as will be 
ſhewn hereafter) with this difference only, 


that if they had granted the lands with no- 
tice of the former uſes (though there had 


been a valuable conſideration), or without 


notice and without a valuable conſidera- 
tion, in either caſe the ſecond: feoffees 


would have been ſeiſed to the former uſes. 
And moreover it ſeems, that the ceſtuique 
uſe could always have compelled the feoffee 


or teretenant to make ſuch conveyances as 


he ſhould directe. But this he was only 
compellable to do by ſubpoena out of chan- 
cery *, Indeed the ceftuique uſe might have 
aliened, or transferred his w/e; that is to 
ſay, he might have transferred the equi- 
table right to the profits of the lands. But 
the alience or purchaſer was in the ſame 


® 1 Co. 132. 4. 41 Co. 121. h. 33 

d Plowd. 351. Hen. 6 16. 

© Vide Bro. tit. feof, Bac. uſes, 16. Vide 
pl. 14. See Sec. 2. ante. Sec. 2. | 


precarious 


*® 


CHAP, 1.] Stat. 27 Hen. 8. c. 10. 


precarious ſituation with reſpect to the feof- 
fees, as the ceſtuique uſe himſelf was ; for 
as to the poſſeſſion of the land, that he could 
not meddle with nor diſpoſe of, unleſs by 
ſuit in Chancery, or by permiſſion of the 
feoffees; and even if the feoffees ſuffered 
him to be in poſſeſſion, and being ſo, he 
made a feoffment, this feoffment was ſup- 
poſed not to paſs the lawful poſſeſſion with- 
out the concurrence of the firſt feoffees. 
Whereupon the firſt feoffees often entered 
upon the ſecond, and thereby cauſed the 
parties to ſeek relief in equity, and occaſion- 
ed the utmoſt vexation'. To remedy, 
therefore, theſe inconveniences, and to give 
a better ſecurity to Bona fide purchaſers (and 
not, as it 1s generally believed, to afford 
greater advantages to the ceſtuique ule than 
he poſſeſſed before) the ſtatute of Richard 3. 
c. 1. was enacted. The ſtatute recites, 
e Becauſe, that by privy and unknowu 


« feoffments, great unſurety, trouble, coſts, 


« and grievous vexations daily grow be- 
© twixt the king's ſubjects, inſomuch that 
* no man that buyeth any lands, tenements, 
ce rents, ſervices, or other hereditaments, 


f Gilb. uſes, 27. 
ce nor 
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ster. VI. © nor women which have jointures or dowers 
Cauſes of enact- in any lands, tenements, or other here- 
DE 30. . © ditaments, nor the Jaſt will of men to be 

ic performed, nor leaſes for term of life or 
« years, nor annuities granted to any per- 
« ſon or perſons, for their ſervices for term 
« of their lives, or otherwiſe, be in perfect 
ce ſurety, nor without great trouble and 
doubt of the ſame, by reaſon-of ſuch pri- 
ce vie and ſecret feoffments: for the remedyg 
| « whereof it is ordained, eſtabliſhed, and 
cc enacted, by the advice of the Lords 
ce ſpiritual and temporal, and the com- 
« mons in this preſent parliament aſ- 
ce ſembled, and by authority of the ſame, 
ce That every eſtate, feoffment, gift, re- 
« leaſe, grant, leaſes and confirmations of 
ce lands, tenements, rents, ſervices, 'or he- 
| « reditaments, made or had, or hereafter 

| * to be made or had, by any perſon or per- 
Þ « ſons being of full age, of whole mind, 

| & at large, and not in dureſs, to any perſon 

* or perſons, and all recoveries and execu- 
= ce tions had and made, ſhould be good and 
| | « effectual to him to whom it is ſo made, 

| « had, or given, and to all others to his uſe, 
| <« againſt the ſeller, feoffor, donor, or granter 


cc of the ſame, and againſt the ſellers, feof- 
« fors, 


CHAP.1.)] Stat. 27 Hen. 8. c. 10. 


« fors, donors, or granters, and his and 
ce their heirs, claiming the ſame only 
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« a5 heir or heirs to the. ſame ſellers, Rich. 3. c. l. 


« feoffors, donors, or granters, and every of 


« them, and againſt all others having or 
ce claiming any title or intereſt in the ſame, 
« only to the uſe of the ſame ſeller, feoffor, 
« donor, or granter, or ſellers, donors, or 
« oranters, or his or their ſai heirs, at the 
ce time. of the bargain, ſale, covenant, gift, 
<« or grant made: ſaving to every perſon or 
« perſons ſuch right, title, action, or inte- 
ce reſt, by reaſon of any gift in tail thereof 
cc made, as they ought to have had if this act 
« had not been made. | 


VII. Tuts ſtatute was evidently intend- 
ed for the benefit of purchaſers, by giving 
the ceſtuique uſe an alienable power over 
the poſſeſſion, as well as the uſe. But the 


intention of the legiſlature was entirely fruſ- 


trated; for the ſtatute did not take away 
from the feoffees the power of alienation ; 


and conſequently if they aliened the land for 


a valuable conſideration, and without notice, | 


previouſly to any diſpoſition made by ceſtuique 
uſe purſuant to the ſtatute, ſuch alienation 
diſabled ceſtuique uſe from exerciſing the 


power; 


| 
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power, which the ſtatute meant to afford 
him. Beſides this inconvenience, there was 


Aut. 1 Rich. 3. a ſtill greater one produced by the ſtatute ; 


for it often occaſioned a kind of double- 


handed proceeding, or fraud, both in the 


Of the ahera- 
ron of the ceſ- 
tuique uie. 


feoffees and ceſtuique uſe. The feof- 
fees had a power over the poſſeſſion by the 
common law, and the ceſtuique uſe by the 


ſtatute. They therefore often colluded, and 


by making ſecret and different feoffments, 
they purpoſely defeated each others aliena- 
tion, with a view to deceive purchaſers. 


But though the ſpirit of the ſtatute was 
overturned in this reſpect, yet new caſes 
were unavoidably produced, which required 
particular expoſitions. I ſhall therefore, by 
way of digreſſion from the hiſtorical account 
of uſcs, make a few obſervations concerning 
this ſtatute; and in the firſt place I ſhall no- 


tice the effect, which it produced upon the 


alienaticn of ceſtuique ut. 


(1.) It has been a queſtion of ſome im- 
portance, and perhaps never decided, whe- 
ther any or what part of the eftate of the 
feoees continued in them after the feoff- 


ment of or alienation by the ceſtuique uſe. 
This 


CHAP.1.] Stat. 27 Hen. 8. c. 10. 


This queſtion, however, was governed by 
circumſtances; that is to ſay, in one caſe, I 
conceive, the eſtate and right of entry of 
the feoffees were entirely diveſted by the 
conveyance of ceſtuique uſe ; whilſt in ano- 
ther, at leaſt a right of entry might have been 
ſaid to continue in them notwithſtanding 
ſuch alienation, 


As an inſtance of the former caſe, if ceſ- 
tuique uſe in fee had made a feoffment in 
fee, according to the ſtatute 1 Richard 3. 
c. I. it ſeems, that the whole intereſt of the 
feoffees was thereby conveyed. So if there 
had been ceſtuique uſe in fee, and he had 
made a feoffinent in fee upon condition of 
re-entry, and the condition was afterwards 
broken, and the ceſtuique uſc had entered; 
the eſtate of the feoffees was not reſtored by 
ſuch entry *. 


But though the law ſtood thus with re- 
ſpect to the alienation of cefurque uſe in fee 
by the ſtatute of 1 Rich. 3. yet we muſt 
make a diſtinction, when ceſtuique uſe had 


* 2 Hen. 7. 25. Bro. tit. feof. al. uf. pl. 18. Co. 
Liu. 103. a. ' 


only 
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only a particular eſtate in the lands, as an 


eſtate for life or in tail, .with 'a remainder 
over. For, I apprehend, that after the feoff- 
ment and death of ceſtuique uſe, the feoffees 
had a right to enter to revive the former 


_ uſes; which clearly ſhews, that either the 


remaining part of the uſe, after the determi- 
nation of the particular eſtate of ceſtuique 
uſe, continued in them, or if it were entirely 
out of them, that they had a right to re- 
veſt it aſter the demiſe of ceſtuique uſe by 
their entry. This diſtinction however was 
doubted by ſome, who thought, that the 
feoffees would have had no title of entry 
aſter ſuch a feoffment or other alienation. 


The caſes cited to authorize this laſt doc- 
trine are chiefly taken from Dyer's Re- 


* 


Thus, in a caſe * in the ſeventh year of 
Edward the Sixth's reign, where one Davis, 
being ſeiſed in fee, enfeoffed J. L. and 
others in fee, in the 19th year of Henry the 
$th, to the uſe of his wiſe for life, remainder 
to his brother in tail, remainder to B, H. in 


» Davis's Caſe, Dyer 88. b. 89. a. 
| tail, 


ena] Stat. 27 Hen. 8. c. 10. 

tall, remainder to the right heirs of the 
feoffor, © Afterwards, in 24th Henty 8. 

Davis and his wife levied a fine with pro- 
clamations- to Sir H. W. and others i in fee, 
to the uſe of Sir H. W. and his heirs in fee: 

The brother, the firſt in remainder, joined 
in this fine. Sir T. W. ſon and heir of 
Sir H. W. bargained and fold the lands to 
the King in fee. After this the brother 
died, and then the wife died. J. L. the 
ſurviving feoffee, brought his petition, and 
this matter was found by the verdict. In 
arreſt of judgment it was alleged on the 
part of the King, that the petition did not 
lie for the coffee; becauſe the ſee- ſimple 
of the uſe was lawfolly conveyed: to Sir 
H. W.; and therefore J. L. the feoffee, 
could not enter to revive the uſe; becauſe 
he could not be ſeiſed of the fee-ſimple in 
the ſame manner, as he was before the alie- 
nation. This caſe does not appear to have 
been-determined ; and therefore Dyer _ 
« et ideo quære inde,” 


However, in a caſe ſent out of chancery 
for the opinion of the judges *, they de- 


a Baſkerville's caſe, Dyer 329. b. 330. a. Vide 
Dy. 58. a. Zouchg's caſe. 


Vol. I. D cidedly 
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sse r. VII. cidedly were in favour of this opinion, It 

The operation was thus: there was ceſtuique uſe in tail, 
— Riche 4 remainder over in tail, remainder to the firſt 

ceſtuique uſe (in tail) in fee, Ceſtuique uſe 

in tail before the 27th H. 8, made a feoff- 

ment to the uſe of himſelf for life, remainder 

to his firſt ſon (being heir in tail) and his 

wife for their lives, remainder to the heirs 

of their bodies, remainder to the uſe of the 

right heirs of the feoffor. The feoffor died, 

and the firſt feoffees entered to revive the 

former uſes in tail. Dyer and Manwood were 

„ both of opinion, that the entry of the ſeoffees 

| was unlawful ; for that the fee- ſimple in the 

uſe was lawfully transferred, and the right 

of the feoffees bound by the ſtatute of 1 

Rich. 3d. \ Therefore, by their entry, the 

feoffees could not have their former eftate ; 

that is to ſay, the fee-ſimple. This opinion 
was ſent into chancery by thoſe judges. | 


On the other hand, it was expreſsly ſtated, 
in the beginning of the reign of Henry the 
| Seventh *, that if ceſtuique uſe in tail, made 
a feofſment in fee, the feoffees might enter 


Bro. tit, feof. al. uſes, pl. 22. 4 Hen. 7. 18. 
after 


onar. i.) Stat. 27 Hen. 8. 610. 
after the death of ceſtuique uſe in tail for 
the purpoſe of reveſting the former -yſes; 


and that a feoffment by ceſtuique uſe far 


life: operated. only upon his eſtate for lite; 
and conſequently did not create a for- 
feiture, This opinion, it ſeems, Was 
adopted in the reign of Henry the eighth; 
for Brooke tells us, that there was then 
no. occalion for entry or claim, within 
the five years, to avoid a fine levied by 
geſtuique uſe for . life with proclama- 
tions; ſuch fine not working. a forfeiture. 
The rule, that neither a feoffment nor ſine by 
ceſtuique uſe for life amounted to a forfeiture 
of his . eſtate, muſt have been eſtabliſhed 
upon one of theſe grounds; that by the 
feoffment or fine the uſe and legal eſtate 
paſſed to the grantee during the feoffor's 
life, whilſt the remainder continued in the 
firſt feoffees; or, that by the fine or feoff- 
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ment, a baſe fee paſſed to the grantee, deter- , 


minable upon the death of ceſtuique uſe by 
05 entry of the feoffees. 


4 Bro. tit. fines. pl. 107. Vide alſo Dyer 57. b. 
P+ 1. as to a leaſe by ceſtuique uſe * 
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Delamere's caſe was, in ſubſtance, thus: 
R. D. in the 13th Hen. 8. enfeoffed T. S. 
and others in fee to the uſe of himſelf and 
his wife, and the heirs of their two bodies 3 
and in default of ſuch iſſue, remainder to 
R. D. in tail; remainders over. R. D. in 
the 26th HI. 8. enfeoffed W. D. in fee; 
afterwards R. D. died, and the heir of the 


ſurviving feoffee entered to revive the an- 


tient uſes; and, upon ſolemn argument, it 
was held, that the entry of the ſeoffees was 
fawful. It was ſaid in this caſe, that by 
the feoffment of R. D. the fee · ſimple in 
the lands paſſed; but that after the death 
of the feoffor the feoffees might re- enter to 
revive the antient uſes ;. but that, although 
this right of entry remained-in the feoffees, 
yet until their regreſs the fee-ſimple was out 
of them. This caſe was conſidered as eſta - 
bliſhing a'principle different from the deter- 
mination in the caſe cited from Dyer; and 
it was obſerved, that this was determined 
upon ſolemn argument, but that from Dyer 
was only the opinion of the judges, with- 
out any argument *, h 


f Plowd. 348 to 353. 1 Co. 128, 
F 3 Co. 128, b. 129. a. 


The 


ena. .] Sat. 27 Hen. 8. c. 10. 


he caſe from Dyer appears irreconcilable 
to the firſt caſe cited from Brooke's Abridg- 
ment; but perhaps it is not altogether in- 
conſiſtent with Delamere's caſe. The ſta- 
tute of Richard, renders the feoffment of 
ceſtuique uſe valid againſt all claiming any 
title or intereſt in the lands only to the uſe 
of the feoffor or his beirs, Now when the 
ſeoffor in the latter caſe died, the feoffees 
did not claim to the uſe of the heirs, 
but of the wife, of the feoffor; in which 
caſe they were neither reſtrained by the 
ſtatute, nor the common law. Whereas 
in the caſe from Dyer, the firſt feoffees cer- 
tainly did claim to the uſe of the heir in tail 

of ceſtuique uſe. The only doubt appears 
to have been, whether the words of the ſta- 
tute, © claiming the ſame only as heirs of the 
feoffor, &c.” ſhould extend to the heirs _ 
as well as general. 


If the caſe from Dyer be correct“, a 
feoffment by ceſtuique uſe in tail, after the 
ſtatute of Richard the firſt, had the ſame 
operation in barring the claims pot the iſſue, 


-> see B. N. C. 147., Dyer 329. 
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— as a fine would have had. I fay; as a fine 


would have had, becauſe, though it was 


az, r Rich. 3. at firſt doubted, whether it would have had 


A - 
— — 
—— — nn. ð2— * 2 * 
* 


— — 
1 
- 


that effect, yet it was ſettled*, that a fine 
properly levied would completely bar the 
iſſue in tail of ceſtuique uſe, and alſo the 
entry of the feoffees, whilſt they claimed to 
the uſe bf the iſſue. But according to the 
doctrine in Delamere's caſe, neither the 
feoffmetit nor the fine would have barred any 
remainder expectant on the determination ol 
the eſtate tail; for whenever the intail ceaſed, 
the feoffees would have had a right to enter to 
revive the antient uſes; in that caſe they would 
not have claimed to the uſe of the feoffor, or 
his heirs, but to the uſe of a ſtranger. I 
mult here obſerve, that Gilbert*, in his 
treatiſe on the law of uſes and truſts, ſeems 
to have been in an etror, when he afferts; 
that a recovery ſuffered by a ceſtuique uſe 
in truſt, did not, after the ſtatute 1 Richard 
3, bind the iſſue in tail: for notwithſtanding 
the doubt entertained in K Hen. 8*, it is 


| MS e. id 
b Sed contr a Year f 8 B. N. 8 140. 3 
Book, 19 Hen. 8. 13. 4 Book, 27 Hen. 8. 20. 
Hen, 7. 18. . . © Gilb. Uſes, 32. 
ide Bro. N. C. 147. 


certain 


en Ap. 1. Stat. 27 Hen, 8. c. 10. 

certain from the words of, and the ſubſe- 
quent conſtruction upon, the ſtatute, that the 
recovery bound the iſſue — as heirs 
only of the _m or recoveree . 


(2.) When the ſtatute 1 Rich: 3: paſſed, 
a uſe, as Lord Bacon obſerves®, appeared “ in 
« his likeneſs; for there is nota word ſpoken 
« of taking the profits to deſcribe a uſe by, 
« but of claiming to a uſe,” The ſtatute does 


not everr mention the words raft and confi- 


dence, which are ſo particularly expreſſed in 
the ſtatute 27 Hen. 8. c. 10. It is evident, 


that the ſtatute extended merely to uſes de- 
clared upon a fein or legal eſtate in fee" : 
and that a truſt or confidence declared 
upon the ſeiſin or eſtate of a tenant in 
tail, for Ife, or years, was not ſuch a fidu- 
ciary intereſt, as to come within the mean- 
ing of the e deſcribed by the ſtatute, This 
conſtruction was adopted for reaſons before 


f Vide Baſſet and Mor- h See 1 Co. 128. a. b. 
fan v. Manxel. Plowd. Year Book, 19 Hen. 8. 
4. Vin. ab. tit. uſes, W. a. 13. 4 Hen. 7. 18. Baſſet 
pl. 1. in notis. v. Manxel, Plowd. 3. 

8 Bac. uſes, 27. 
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| Ser. VII. explained, viz. becauſe the courts of equity 
operation in ' thoſe days, ſtill tinctured wich the 
2 2 prejudices of the common law, had con- 
ceived, that the eſtates of tenant in tail, for 
life, and years, were, from their very 2 3 
i of being e to a uſe. 


— 


| hs. 


ERates tall. 1 as to the fate. or Kl af: a — in 

0 tail, it was held, that no uſe could be de- 

clared thereupon; iſt, becauſe the tenure 

of itſelf created a valuable conſideration; 2d, 

btaecauſe the ſtatute de donis had appropriated 

| and fixed the eſtate tail to the donee and 

| the heirs of his body, ſo that neither he, nor 

| they, could execute the uſe. I muſt here 

obſerve, that the exception in 1 Rich. 3. 

| | was, held to extend only to tenant in tail of 

the legal eſtate, and not to ceſtuique ule 
i tenant in tail. | 


Eflates for life. - As to the eftate or ſeifin of a tenaut for life, 
it was ſaid, that the conſideration of tenure 
was a ſufficient declaration of the uſe to 


x Jenk. cent. 5. re 146. 
See the caſes before cited, 


the 


CHAP. 1] Stat. 27 Hen. 8. c. 10.4 


the tenant, and that he could not ſtand 
ee e 7 00 zh 


| — 1 Rich. 3. 
Tbe ame obleivatiow] is applicable to the Etares for years 


4 of a leſſee: for years. But it is of 
real 4: WU that this . ſhould * 
underiitod. 15 

Of i JIE! 

Therefore to N this antiquated learn- 
ing to modern practice, and to put a pro- 
bable caſe: Suppoſe A. poſſeſſed of the legal 
and abſolute intereſt of rooo years, and 
that he aſſigns over his term to B. in truſt 
for himſelf. and then makes a feoffment in 
fee. This is a practice frequently adopted 
for the purpoſe of acquiring a freehold: by 
diſſeiſin, and at the ſame time of providing 
againſt any forfeiture of the term by the entry 
of the remainder man. But the intention of 
the parties would be entirely fruſtrated, ſup- 
poſing the truſt declared upon the term of 
1000 years to be a uſe within the ſtatute of 
1 Rich. 3. In ſuch caſe the legal eſtate 
of B. (according to Delamere's cafe, and the 
very words of the ſtatute) muſt paſs by the 


- 3 Bro, feof, al. uſes, pl. 40. B. N. C. pl. 60. 


feoffment 
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and effect of the 
*x...x Rich. 3. muſt operate merely as to the extent of | 
the term; the latter cafe would not an- 
ſwer the purpoſe; and in the former, A. 
| would be expoſed to the very forfeiturez 
. which he intended to prevent. So it is 
uſual for a tenant for life, who is about to 
make or concur in a conveyance, which 
may expoſe him to the forfeiture of his life 
eſtate, to make a previous demiſe of the 
7 lands to a truſtee for 99 years (if he ſhall ſo 
{| long live) in truſt for himſelf; It is theres 
fore, as I obſerved before, of real conſe- | 
quence, that it ſhould be aſcertained, whe- p 
ther the truſt of a term of years can in any 
caſe be conſidered as coming within the 
ſtatute of Rich. 3. 


I I conceive, that upon an attentive peru- 
fal of the authorities upon the fubject, we 
may collect theſe points. Firſt, that the 
ſtatute of Richard was intended only to ex- 
tend to uſes properly fo called; or in other 
words, it has never been conſtrued fo as to 
comprize ſuch fiduciary intereſts, as at the 
time of the act, were not cognizable by 
the court of chancery ; and ſecondly, That 

3s a termor 


enkp. .] Stat. 2 Hen. 8. c. 10. 
a termor or leſſee for years could not at 


that time ſtand ſeiſed either to an inplied or The cyeraton 


expreſs uſe; or, to explain myſelf more 
clearly, that the ſubpœna was not iſſuable 
againſt him for the purpoſe of compelling 
him to perform the uſe declared upon his 
leaſe; becauſe it was ſuppofed, that the 
contract between the leſſor and leſſee, and 
the conſideration upon which the latter took 
the leaſe, were incompatible with, and re- 
pugnant to, the nature of a uſe, declared 
to any orgs perion. 


I mention this rule as the conſtruc-/ 
tion of the court of chancery, before the 
ſtatute of uſes, when, it is well known, that 
that court ſtill favoured the concluſions of 
the common law. The uſe or truſt declar- 
ed upon the eſtate of a leſite for years was in 
fact the jus precarium before alluded to; the 
ceſtuique truſt having nothing to depend 
upon, but the honour and conſcience of his 
truſtee, It was not till after the ſtatute of 
uſes, that the court of chancery, acting 
upon more liberal principles, and being 
under the neceſſity of once more watching 
over the conſciences of men, found an op- 
portunity of ſupporting that as a ru, which 
| the 
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the courts of common law rejected as an 
1e, and of adopting a ſyſtem in reſpect to 
the former, which is attended with all the 
benefits and without any of the inconveni- 
ences of the latter. On the other hand, the 
courts of equity have never conſidered any 


ſpecies of fiduciary intereſts as uſes, which 


were not.; conſidered as ſuch before the 
ſtatute 27 Hen, 8. Such a conſtruction 
would not have anſwered the purpoſes of 
equity. Thus, for inſtance, no uſe, as I 
have juſt mentioned, could be declared upon 
a leaſe for years, and it was not within the 
flatute 27 Hen. 8.; yet the court of chan- 
cery conceived, that the confidence repoſed 
in the leſſee was as much to be obſerved in 
equity, as any other kind of uſe or truſt, 
Now how was this confidence to be ſup- 
ported? Certainly not as a 2, but as a truſt, 
which the court of chancery could faſhion 
according to the more modern notions of 
equity. If it had been ſupported as a »/e, 
then it muſt have been adopted with all its 
deformities. But it is very certain, that the 
truſt, declared upon a term of years, differs 
in moſt eſſential points, from what a uſe for- 
merly was. 


Thus 


CHAP. .] Flat. 9 Hen. 8. C. 10. 


Thus all the queſtions concerning who 
were, or were not, capable of being ſeiſed 
to a uſe are avoided in the caſe of modern 
truſts; as the courts of equity ' faſten the 
truſt upon the gftate, and not the perſon. 
Se there could be no implied uſe upon a 
leaſe for years”, but truſts 'by implication 
are perhaps more frequent upon terms for 
years, than any other kind of property“. 
The wide difference in their conſtruction 
between a modern truſt of a term of years, 
and a 1ſe before the ſtatute of uſes, forms, 
in my opinion, a very concluſive reaſon in 
favour of the poſitions before ſubmitted, 
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viz. that the former never has been, nor 


can be conſidered, as the uſe deſcribed by 
the ſtatute 1 Ri ich. 3. 


I ſhall now add the ſeveral authorities, 
which I find in the books, confirming the 
points in queſtion; in which it will be per- 
ceived, that though the court of chancery, 
ſoon after the death of Hen. 8., had in ſome 
meaſure overcome its ſcruples, by allowing 


mn This is a point uni- and Perk. f. 536. Dyer 10. 
verſally acceded to by a. 
writers on the ſubject. * See alſo many other 
dee the caſes before cited, inſtances, Polt. ch. 3. 


the 
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Ster. VII. the ſubpens to iſſue againſt the leſſee for 
The operation. years, being a truſtee; yet it was not till 
g after the reign of Elizabeth, that the truſts 
declared upon a term were held even aſ- 
fignable in equity; it being at the ſame time 
recollected, that a «/e was 8755 * 
rable in chancery. 


I find. it exprofly Rated by Brooke *, 
and Crompton ?, that a leaſe for years upon 
truſt was not within the ſtatute of 1 Rich. 3, 


The lord chancellor, in eaſter term 22 
Eliz. put this queſtion to the judges: A. 
being poſſeſſed of a leaſe for a term of years, 
granted all his gate and interęſt to B. and C. 
and their aſſigns, to the uſe of the ſaid A. and 
his wife, for the term of their lives, and of 
the longer liver of them; and afterwards 
the faid A. gave to a ſtranger ſuch intereſt as 
he then had in the faid lands in leaſe, and 
died: whether this grant made by A. gave 
all the term of B. and C. or not? And jt 
Was anſwered by all the juſtices and the 


* Bro, feoff. al uſes, pl. y Crompt. on Courts, 
40. 60. 66. a. 
* Dyer, 369. a. 


a chief 


CHAP. 1.) Stat, 27 Hen. 8. c. 10. 
chief baron, that the gift or grant of him, 


in truſt for whom the term was granted, was 


void and out of the fatutes of ceſtuigue uſe e 
and in a note by the editor it is ſaid, © and 
1 R. (c. 1.) aud 27 Hen; 8.” for which he 
cites Ridley's caſe. The obſervation, which 
Crompton (who wrote in the latter part of 
Elizabeth's reign) makes upon the caſe 
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from Dyer, is much to our purpoſe; © Mes 


te done d'un terme pur ans al uſe eſt bon 
te matter à cef jour in conſcience, et que 
tc 1] avera ſubpæna in le chauncerie *,” This 
remark clearly proves, that ceſtuique truſt 
of a term was not formerly entitled to the 
ſubpœna. ; 


In the caſe of Sir Moyle Finche * it was 
reſolved by all the juſtices, “ that a uf 
. * could not be effigned, becauſe it was a mat- 
te ter in privity, and was in nature of a choſe 
« in action, for ceftuigye truſs had no power 
F of the land, but only to ſeek remedy by 
* ſubpæna, and not like to ceſtuique uſe, for 
be thereof there ſhould be paſſeſio fratris, and 


= Crompton, 66. a. decree in favour of a ceſ- 
See allo Rooke v. Staples, tuique truſt of a term. 
Cary's rep. 76. 21 & 22 > 4 Inſt, 85. 
Eliz. where there was a 
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for he had no intereſt therein. 
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te he ſhould be fworn on juries in reſpect of 


* the uſe, and he had power over the land 


« by the ſtatute of 1 Rich. 3.'—Here then 


the very diſtinction before contended for is 


acknowledged by all the judges, and after- 
wards by the chancellor; and it is obſerv- 


able, that fir Edward Coke, as an inſtance of 
the truſt juſt deſcribed, actually eites the above 
mentioned caſe from Dyer. . 


Gilbert, in his law of uſes*, is of opinion, 


that if A. had aſſigned over the land itſelf in 
the caſe taken from Dyer, it would have 


been good by 1 R. 3.; but the words he 
uſed were not ſufficient to paſs the land itſelf, 
But of this' 
notion it is ſufficient to obſerve, that it is 


not only directly contrary to the authorities 


before quoted, and to the reaſon of the thing, 
but would, if adopted, ſubvert the practice 
of the moſt eminent conveyancers. Beſides, 


there is an evident abſurdity in the diſtinc- 
tion between the grant of the land itſelf and 


of an iulereſt therein; for it is clear, that 
the very ſtatute 1 R. 3. gave ceſtuique uſe 
an intersſt in the land; and therefore if 


+ Gilb, uſes, 199. 
ceſtuique 


CHAP. 1.] Stat. 27 Hen. 8. c. 10. 


ceſtuique truſt of a term had been conſidered 
as a ceſtuique uſe under that ſtatute, the 
grant of his intereſt would have been as ope- 
rative, as the grant of the land itſelf, for the 
purpoſe of paſſing the legal eſtate in the 
term © | 


In a late caſe where there was an out- 
ſtanding ſatisfied term of years (and conſe- 
quently attendant upon the inheritance), it 
was argued, that this term was within the 
ſtat. Ric. 3.; and that the legal intereſt 
therein paſſed by a conveyance of the in- 
heritance. But it was unanimouſly held, 
that the ſtatute Ric. 3. was not applicable to 
that caſe. 


(3.) Perkins ſays , © Tf ceſtuique uſe be 
« of a reverſion, he may grant the ſame as 
te well as if he were in poſſeſſion, and that 
by the ſtatute of Richard 3d, made in the 


4 Vide Co, Litt. 345. 
b. 3 Co. 24. 4 
* Goodtitle dem. Jones 
v. Tones, 7 Term rep. 47. 
f Perk. ſ. 98. Perkins 
is alſo wrong (as the 
authorities befcre cited 


Vol. I. 


prove), when he aſſerts, 
that tenant in tail, fer 
life, or for years, could 
ſtand ſeiſed to an expreſs 


uſe before tie ſtatu'e 
27 Hen. 8, See Perk. 
$37- 

E « fiyſt 


„ 


The operation 
and effect of the 
ſtat. I Rich. Js 


Of the aliena- 
tion of ceſtuique 
uſe in remain- 
der, &c. 


50 
Scr. VII. 
The operation 


and effect of the 
ſtat. 1 Rich. Js 


/ 
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« firſt year of his reign, cap. 1. But Perkins, 
in this inſtance, cites no authority in ſupport 
of his aſſertion, and he is clearly wrong. His 
poſition is directly contradicted by the de- 
termination in Delamer's caſe *, in which it 
was decided, that the ſtatute only intended 
to give the preſent poſſeſſor of the uſe a 


power of alienation, and did not extend to 


thoſe. in remainder or reverſion *, Upon 
the ſame principle, the ſtatute did not extend 
to ceſtuique uſe, who had only a naked right 
to the uſe, the eſtabliſhment of which de- 
pended upon the entry of his feoffees. But 
it was holden, that if the feoffees to uſes had 
been diſſeiſed, and ceſtutque uſe had releaſed 
to the diſſeiſor; or if the diſſeiſor had en- 


_ feoffed ceſtuique uſe, who had enfeoffed a 


Of leaſes by ceſ- 
tuique uſe in fee. 


ſtranger: in either caſe, the entry of the 
feoffees was completely barred *. 


(4.) Ceſtuique uſe, by this ſtatute, might 
have made a leaſe for years, rendering rent, 
for which he might have brought his action, 


s Plowd. 348. 350. i Plowd. 351. Gilb. 
1 Co. 128, a. b. uſes, 27, 28. 

d Bro. feof. al. uſes, * Plowd. 35 1, 352. 
pl. 44. B. N. C. 75. 7 


but 


CHAP, 1.] Stat. 29 H. 8. c. 10. 

but could not have avowed ': and it was 
determined, that a reſervation of rent by 
ceſtuique uſe, would have carried it to the 
heir, though not particularly named for that 
purpoſe”. However, though ceſtuique uſe 
was enabled to make a leaſe for life or years, 
yet the reverſion was ſtill in the feoffees, who 
might have brought an action notwithſtand- 
ing the want of privity *. 


(5.) Ceſtuique uſe could not deviſe the 
lands by the equity of 1 Richard 3% This 
conſtruction was adopted for obvious reaſons. 
Though the ſtatute eſtabliſhed the legal 
conveyances of ceſtuique uſe, yet neither the 
words, nor the equity of it, could have been 
adjudged to countenance his tortious acts: 
for lands before the ſtatute 32 Hen. 8. were 
not deviſeable. 


(6.) It was alſo ſaid, that if a lord, or a 
grantee of a rent · charge, had been alſo ceſ- 
tuique uſe of the land, and after the ſtatute 
of 1 R. 3. ceſtuique uſe had made a feoff- 
ment in fee; though the land paſſed from 


127 Hen. 8. 13. Bro. * Year Book, 5 Hen. 7. 
ſeof. al, uſes, pl. 6, 5. b. 
% Ibid, pl. 18. 9 Dy. 74. a, 143. a. 
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$zcr, VI, the ſeoffees, and his feoffment was warranted 
The operation by the ſtatute, yet the ſeignory or rent- 
ſtar, x Rich, * charge was extinguiſhed ®. And further, 
it was determined, that ceſtuique uſe was 
bound in a ſtatute merchant, ſtatute. ſtaple, 
and by elegit, by the words of the ſtatute 


1 Rich. 37. 


Of the nature f (.) This ſtatute of Rich. 3. was ſaid to 


the feoffment , , 
introduced by have introduced a new ſpecies of feoffments, 


* which differed from the feoffment by the 
common law in many reſpects. The dif- 
ference is explained in the lord Sheffield's 
caſe?:; it is there ſaid, © Feoffments are the 
te antient conveyances of the land; but feoff- 
“ments, according to the 1ſt Rich. 3d, are 
« upſtarts, and have not had continuance 
te above one bundred and fifty years. In caſe 
cc of feoffments at common law, the feoffor 
© ought to be ſeiſed of the lands at the time 
ce of the feoffment; but if a feoffment be 
ce according to the ſtatute 1ſt Rich. 3d. in 
e ſuch caſe the feoffor needeth not be in 
« poſſeſſion, Feoffments at the common 


9 Co. Litt. 52, a. Gilb. 25. 

uſes, 31. | 2 Godb. 318. 2 Roll. 
P Year Book, 7 Hen. 7. Rep. 333. 

6. Bro. ſeof. al. uſes, pl. 


cc law 


CHAP. 1.] Stat. 27 H. 8. c. 10. 


« law give away both the eſtates and rights; 
ct but feoffments by the ſtatute iſt Rich. 3d, 
« oive the eſtates, but not the rights. In 
te caſe of feoffment at the common law, the 
© feoffee is in the per, viz. by the feoffor ; 
ce but in caſe of feoffments by the ſtatute of 
ce 1ſt Rich, zd. the feoffees are in the paſt, 
« viz. by the firſt feoffees. 14 Hen. 8. 10. 
© Brudnell ſays, that a feoffment by ceſtuique 
« uſe, by. the flatute 18 Rich. 3d. 1s like to 
&« fire out of a flint; ſo as all the fire which 
e cometh out of the flint will not faſten upon 
© any. thing but tinder or gunpowder.” In 
ce another place: Ceſtuique uſe makes the 
* feoffment as ſervant to the feoffees, and it 
© not as ſervant to feoffees, yet at leaſt as 
* ſervant to the ſtatute of iſt Rich. 3d'. 


I truſt, I ſtand excuſed for this digreſſion 
upon the expoſition of the ſtatute 1 Rich. 3d. 
As to ſuch of the determinations relative 
to this ſtatute as are now rendered unneceſ- 
fary by the ſtatute 27 Hen. 8. c. 10. I may 
apply the obſervation of Mr. Robinſon, 
in his excellent Treatiſe of Gavelkind *: 
* Many things grow matters of greater cu- 


E 3 « rioſity, 
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Des and Truſts before [char. 1, 
« riofity, by ceaſing to be of uſe.” But 
notwithſtanding the ſtatute 27 Hen, 8., it 
is very evident, that a conſiderable part of 
the arguments in the great caſe of Dillon 
and Freine (or Chudley's caſe) was ground- 
ed upon the deciſions of the courts, and 


the conſtruction of uſes, upon this very 


{ſtatute of Richard 3d. Indeed, what has 
been advanced relative to terms of years, 
is a neceſſary part of legal knowledge. 
Terms of years are not within the ſtatute 
27 Hen, 8, | 


VIII. Bur to proceed in our hiſtorical 
account of uſes: Richard the third, when 
duke of Glouceſter, had frequently been 
made feoffee to uſes. Now as the king 
could not be ſeiſed to a uſe, as the law then 
ſtood, and as it ſtands to this day, upon the 


_ aſſumption of the crown, Richard would 


have held the lands diſcharged of the uſes. 
'Therefore, as fir William Blackſton ob- 
ſerves *, to obviate ſo notorious an injuſtice, 
an act of parliament was immediately paſſed, 
which ordained, that where he had been fa 
enfeoffed jointly with other perſons, the land 


2 Com. 332. 


ſhould 


- CHAP@T.] Stat. 27 H. 8. c. 10. 


ſhould veſt in the other feoffees, as if he had 
never been named; and that where he ſtood 
ſolely enfeoffed, the eſtate itſelf ſhould veſt 
in ceſtuique uſe, in like manner as he had 
the uſe. 


The firſt act of parliament, which paſ- 

ſed in the ſucceeding king's reign, related 
to uſes*. The ſtatute 1 Hen. 7. made 
a formedon maintainable againſt the pernors 
of the profits of land enfeoffed to uſes. It 
alſo allowed the tenant in the ſame action to 
have aid, prayer, voucher, age, and other ad- 


vantages. 


By this ſtatute, we perceive, that the pre- 
ceding acts, which authorized actions againſt 
the pernors, did not extend to a formedon. 


This ſtatute, which gave a formedon only 
by expreſs name againſt ceftuique uſe, was 
conſtrued to extend to a ſcire factas to ex- 
ecute an eſtate tail in remainder by equity *. 
But in the conſtruction of this act, it was 
held in a caſe*®, where a ſcire facias was 


b 1 Hen. 5. c. 1. 6e. 3. 
© 1 Richard 2. c. 9. 6 x Co. 131. b. 
4 Hen. 4. c. 7. 11 Hen. 6. © 11 Co. 62. b. 
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brought againſt the pernor of the profits, 


The hiſtory of that the pernor ſhould not vouch in a /cire 


uſes continued 


facias ; for it ſhould, be' intended in ſuch 
action, in which he might vouch: and that 
the words of the act did not alter the law 
of vouchers, and give to the pernor any now 
voucher. 


Among the inconveniences which attend- 
ed the introduction of uſes, it was found, 
that lords loſt the benefit of wardſhip; and, 
therefore, by a ſtatute 4 Hen. 7. c. 17. the 
ſtatute of Marlbridge was confirmed; and 
it was alſo provided, that the heir of ceſ- 
tuique uſe of lands held by knight ſcrvice, 
being within age, ſhould be in ward; and 
being of full age, ſhould pay relief. On 
the contrary, for the benefit of the heir of 
ceſtuique uſe, the ſame ſtatute provided, that 
he ſhould have an action againſt his guar- 
dian committing waſte. 


By the 19 Hen. 7. c. 15. the lands of 
ceſtuique uſe were made ſubject to execution 
for his debt, by judgment, recognizance, 
ſtatute merchant, and of the ſtaple. The 
lands of ceſtuique uſe holden in ſoccage, were 
alſo made able to ſatisfy the lord his relief, 
heriot, 


CHAP. 1.] Stat. 27 H. 8. c. 10. 

heriot, and other duties. Ceſtuique uſe alſo 
was allowed to have the ſame advantages 
as he might have done, if he had been tenant 
of the land. And laſtly, the lands of ceſ- 
tuique uſe, being a bondman, were ſeizable 
by the lord. 


IX. We have before ſeen, by the ſta- 
tute of 15 Rich. 2. c. 5. that lands con- 
veyed to the uſe of religious houſes, or 
bodies corporate, were amortized by licence 
from the crown, But that ſtatute, it was 
held, did not extend to conveyances made 
in truſt for pariſh churches, chapels, church- 
wardens, companies, fraternities, &c. erected 
by common aſſent, and not being bodies cor- 
porate. Now theſe alienations were as pre- 
judicial to the lords, as alienations in mort- 
main: for they thereby loſt their wards, 
heriots, reliefs *, &c. To remedy this miſ- 


chief the ſtatute of 23 Henry 8. c. 10. was 


made. It recites, That by reaſon of 
ce feoffments made of truſt of manors, &c. 
* to the uſe of pariſh churches, chapels, 
* churchwardens, guilds, fraternities, com- 
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“ monalties, companies, or brotherhoods, 


21 Co. 23. b. 


« erected 


38 . Uſes and Truſts before [AP. 1; 
ser. IX. cc erected or made of devotion, or by com- 
A Ren l es mon aſſent of the people, without any cor- 
the conſtruction «© poration, and to the uſes and intents to 
« have obits perpetual, or any continual 
« ſervice of a prieſt for ever, &c. or to any 
© Other like uſes and intents, there groweth 
© to the king our ſovereign lord, and to 
« Other lords and ſubjects of the realm, the 
' « ſame like loſſes and inconveniences, and 
te js as much prejudicial to them, as doth 
W and is in caſe where lands are aliened in 
\ « mortmain ; Be it therefore enacted, That 
&« all and every ſuch uſes, intents, and pur- 
« poſes, of what name, nature, or quality 
« the ſame ſhall be called, &c. ſhall be 
ce utterly void; and if any perſon, in default 
« of this ſtatute, do bind their heirs, &c. 
te that then every ſuch pain, penalty, craft, 
« colour, and every other thing, &c, ſhall 
ce be utterly void: And that this ſtatute 
te ſhall be always interpreted, &c. moſt be- 
ct neficially to the deſtruction of ſuch: uſes, 
ce &c. and of all other like uſes and in- 
«© tents.” 


1 ſhall make a few obſcrvations on this 
ſtatute, —In the firſt place, this act was made 
to prevent conveyances of land, &c. in truſt 
for 


char. 1.] Stat. 27 H. 8. c. 10. 


for ſuperſtitious purpoſes, ſuch as to pray 
for ſouls ſuppoſed to be in purgatory, and 
the like ; which ſuperſtitions and errors had 
crept into the Chriſtian religion, previouſly to 
the acknowledgment of Henry the 8th as 
the ſupreme head of the church of England *, 
But it never intended to prevent alienations 
in truſt for good and charitable purpoſes ; 
ſuch as finding of a preacher, mainte- 
nance of a ſchool, relief and comfort of 
maimed ſoldiers, ſuſtenance of poor people, 
reparation of churches, highways, bridges, 
cauſeways, diſcharging of poor inhabitants of 
a town of common charges, for making of 
a ſtock for poor labourers in huſbandry, and 
poor apprentices, and for the marriage of 
poor virgins, . and other like charitable 
uſes ©. 


2dly. This act did not make the con- 
veyance itſelf void, nor did it give the lord 
any title to enter for mortmain {like the 15 
Richard 2. c. 5.): but only made the uſe 
void. Therefore if the feoffment had been 
within this ſtatute, the feoſſees (if no conſi- 


+ 1Co.z4a © 1 Co. 26. a. 
deration 
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deration had been expreſſed) would have 
ſtood ſeiſed, notwithſtanding the declaration 
of uſes, to the uſe of the feoffor and his 
heirs; but if there had been a conſideration, 
though merely nominal, the uſe would have 
veſted in the feoffees *, 


X. Tarn are many other ſtatutes re- 
gulating gifts or conveyances to charitable 
uſes; but an expoſition of them does not 
properly belong to this work. Thoſe who 
wiſh to ſee further into this matter are par- 
ticularly referred to the acts of 43 Elizabeth, 
c. 4. and 9 George 2. c. 36. I ſhall only 
add here, that, generally ſpeaking, the ſta- 
tutes of charitable uſes ſupply all defects of 
aſſurances made to charities . Therefore a 
deviſe or appointment to a charitable uſe 
by tenant in tail, without having previouſly 
levied a fine, or ſuffered a recovery, or 
an appointment, or deviſe of copyhold 
lands by a will, without any ſurrender *, 


4 x Co. 24. a. See At- d See Jenner v. Har- 
torney General v. Whor- per, 1 P. W. 24. 
wood, 1 Veſ. 536. Attorney General v. 


2 Vern. 755. Attor- Rye, 2 Vern. 453. and 
ney General v. Burceit, Rivett's caſe, there cited. 


will 


'enap. 1.] Stat. 27 H. 8. c. 10. 

will effectually in the firſt inſtance bar the 
entail, and in the ſecond paſs the copyhold 
eſtate. But it ſeems, that the deviſe of a 
rent to a charity by a nuncupative will was 
void even before the ſtatute of frauds. By 
the 34 Elizabeth, an appointment of lands 
without deed was good; but ſince the ſta- 
tute of frauds, which as to that repeals the 
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34 Elizabeth, an appointment of lands to a 


charity, by a will not atteſted by three wit- 
neſſes, is void *. 


XI. Wr have now taken a full ſurvey 
bob all the ſtatutes, which I am aware of, re- 
lating to uſes, previouſly to the ſtatute of 27 
Hen. 8. c. 10. Theſe ſtatutes all tend to 
conſider ceſtuique uſe as the real owner of 
the land; and indeed he was made com- 
pletely ſo by the ſtatute 27 Hen. 8. c. 10. 
But before we enter into a diſcuſſion of 


that ſtatute, it will be neceſſary to conſider 


the learning of uſes before it was enact- 
ed. Uſes had undergone many nice and 
ſubtle refinements; and although we have 
ſeen, that many acts were paſſed to pre- 
vent the injuſtice, which theſe refinements 


- 2 Vide 1 P. W. 248, 249. 
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Nes and Truſts before [char. to 
naturally produced, yet none of them were 
found effectual to remedy the evil. 


I ſhall now conſider, what were the re- 
quiſites to be obſerved in raiſing uſes. In 
the foregoing pages I have been led to an- 
ticipate many things, which properly apply 
to this place. | 


(1). There ſhould have been a perſon or 
perſons capable of ſtanding ſeiſed to a uſe. 
Now primd facie every common perſon could 
ſtand ſeiſed to a uſe *: therefore it will be 


the better mode to enquire, what were the 


exceptions to this rule? or rather, who had 
not this capacity? A uſe was before de- 
ſcribed to be a truſt or confidence, which was 
not iſſuing out of land, but as a thing col- 
lateral, annexed in privity to the eſtate, and 
to the perſon touching the land. It follows 
from this explanation of a uſe, that when- 
ever the legal eſtate veſted in a perſon, in 
whom the confidence of perſon, or privity of 
eſtate failed, the uſe was either deſtroyed, or 
for a time ſuſpended, | 


Therefore a feme co- have ſtood ſeiſed to a uſe, 
vert or an infant might Ba. uſes, 58, 


8 Therefore, 


ona. 1. Stat. 27 H. g. c. 10. 

Therefore, a lord by eſcheat, or the lord 
of a villein, could not ſtand ſeiſed to a uſe; 
becauſe the title of the lord was by reaſon of 
his elder title, and that accrued to him either 
by reaſon of the ſeignory of the land, or of 
the villein; which title was higher than the 
uſe, or confidence, and therefore could not 
be ſubject to it. And the ſame rule applied 
to a lord, who entered for mortmain, or who 
recovered by a ceſſavit, &c. for his title 
was paramount to the uſe *, 


Tenant by the curteſy could not ſtand 
ſeiſed to a uſe; for he was in by the act of 
law 1n conſideration of marriage, and 'was 
not in in privity of eſtate®. And it ſeems 
by the better opinion, that a tenant in dower 
could not ſtand ſeiſed to a ule*; and that 
for the ſame reaſon. This point, however, 
has been doubted by Gilbert, though he 
ſoems to acquieſce in it in another place“. 
So neither could a diſſeiſor, abator, nor in- 
truder, ſtand ſeiſed to a ule, although he had 
notice . So if a feoffee to uſes had bound 
himſelf in a ſtatute, &c. and the conuzce 


d 1 Co. 122. a. 139. b. I did. 
B. N. E. 6c, 6 Gilb. uſes, 11. 171. 
© 1 Co. 122. a. 1 Co. 123. 4. 139. b. 


had 
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had taken out execution thereupon, he 
would have held the land diſcharged of the | 
uſes *, 


Though there had been privity of eſtate, 
yet if confidence, either expreſſed, or implied, 
failed in the perſon, the uſe was deſtroyed, 
or ſuſpended. Thus, if a feoffee to uſes 
had for a valuable conſideration enfeoffed 
another, who had no notice of the former 
uſes, here there was privity of eſtate, but 
no confidence in the perſon of the ſecond 


feoffee; and conſequently the uſe was 


gone ®, If the feoffment had been made 


without conſideration to a perſon, who had 
no notice *; or upon a valuable conſider- 


ation to one, who had notice“; in each cafe 
the privity of eſtate, and confidence in the 


perſon, were preſerved; and the feoffee took 


the eſtate ſubject to the former uſes. 


If there had been tenant for life, remainder 
in fee to the uſe of another, and the tenant 


t Bro, feof. al. uf. pl. 16. 
10. 11 Co. 122. b. 


* 1 Co. 122. b. Ab- * Plowd. 351. Tear 
bot of Bury v. Boken- Book 5 Ed. 4. 7. 
ham, Dy. 8. 33 Hen. 6. 


ſor 


CHAP. r.] Stat. 27 Hen. 8. c. 10. 
for life had made a feoffment to one, who 


8 


$Sxer, XI. 


had notice; the feoffee could not have The requi6tes 


ſtood ſeiſed to the former uſe ; for that 
uſe was annexed to one eſtate, and he was 
in of another. : 1 


The king could not ſtand ſeiſed to a uſe; 
and therefore if lands had been conveyed to 
the king and a ſubject, pour term ds leur vies, 
to certain uſes, ſuch uſes were void as to 
a moiety of the lands “. . could the 
queen be a feoffee to uſes". | 


A corporation, abbe, mayor, commo- 
nalty, and perſons attainted *, were under 
the like diſability. So in a cafe, where 
-an alien and another perſon were enfeoffed 
to uſes, the crown became entitled to 
a moiety of the land diſcharged of the 
uſes !. 


L 1 Co. 122. b. feof. al. uſes, 40. 1 Co. 

m Year Book, 7 Ed. 122. a. Ba. uſes, 57, 58, 
4. 17. Ba. uſes, 56, 57. 59. Dy. 8. b. But ſee 
Berkley's caſe, Plowd. Halſperny's caſe, Year 
238. (e). Book, 14 Hen. 8. 8. a. 

n Bac. uſes, 57. - King v. Boys, Dy. 

0 B. N. c. 60. Bro. 283. b. 
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As to the limitation of uſes upon the 

eſtates of tenant in tail, for life, and for 

years, I have already faid enough upon that 
ſubject. 


(2.) There ſhould have been a perſon 


capable of receiving or taking the uſe. 


As to this point it may be obſerved, that 
all perſons capable of taking a conveyance 
of the lands, might have taken the ſame 
eſtate by way of uſe; therefore the limi- 
tation of a uſe to a corporation was good, 
if a licence for that purpoſe had been ob- 


tained 7. So the king could have been ceſ—- 


ruique uſe by matter of record; and there- 
fore if a fine had been levied, or recovery 
ſuffered, and the uſe declared to the king 
by deed iurolled, the king would have been 


entitled as ceſtuique uſe, though he was not 


a party to the declaration. But it was ab- 
ſolutely neceffary, that both the declaration 
and conveyance ſhould be matter of re- 


cord. 


1 Shep. T. 50 . Bac. uſes, 60. 
The 


enaP. 1.) Stat. 27 Her. 8. c. to: 


The limitation of a ufe to the pariſhioners 
of any particular place was void *, 


- 


Whether an alien could have been cef- 


euique uſe was an undetermined point; ſome 


holding, that a uſe; being merely in confci- 


ence, equity might have directed the execu- 
tion of it for the benefit of the alien“; 
whilſt others contended, that an alien could 
not have compelled the feoffees to execute 
the uſe ; it being contrary to the policy of 
the law of the kingdom, that an alien ſhould 
plead or be impleaded touching lands in any 
of our courts . | 


(3.) There ſhould have been either a 
conſideration to raiſe, or aà declaration 
of, the uſe. Indeed, where an expreſs de- 
claration of the uſe was made on the feoff- 
ment, a pecuniary conſideration, or the 
want of it, could not vary the uſe fo declar- 


5 Year Book, 13 Hen. c. 10. 
7.9.'b. Bro. feof. al. u Gilb. uſes, 43. Al- 
uſes, 29. Shep. T. 509. len, 15, 16. *. 40. 
t 12 Hen. 7. 28. a. Ba. uſes, 43. See poſt, 
Bro. feof. al. uſcs, pl. 29. whether an alien may be 
Allen, 14+ Vide pream- ceſtuique truſt at this day. 
ble to the ſtat. 27 Hen. 8. 
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ed“. Therefore if A. had delivered money to 
J. S. for the purpoſe of purchaſing lands 
for him, and J. S. had purchaſed them 70 
his own uſe, no uſe could have reſulted to, 
or be implied in, A*. So if A. in conſide- 
ration of 1001. paid to him by B. had en- 


fcoffed B. and C.; the declaration of the uſe 


* - 
» 
4 


T.. » 
< 


to B. and C. would have been good, not- 
withſtanding the payment of the money by 
B. only“. 


When no declaration of the uſe was made, 
the conſideration paid by the feoffee or 
grantee created a uſe for him. If neither 


a conſideration had been paid or reſerved, 


nor a declaration made, the uſe would have 
reſulted to the grantor *, and he would have 
been in as of the old uſe. © It was therefore 
determined, that if a man, ſeiſed ex parte ma- 
ternd, had made a feoftment, levied a fine, 
or ſuffered a recovery without having de- 
clarec the uſe, and without conſideration, the 
uſe would have reſulted to him and his heirs 


w Perk. S. 537. See as to truſts, 
Calthorp's caſe, Moor, y Same's caſe, 2 Roll. 
102, 1 Co. 176. b. ab. 791. 

* Bro. feof. al. uſes, 2 Perk. 533. 
40. Sce infra, chap. 3. 


on 


CHAP. 1.] Sat. 27 Hen. 8. c. 10. 


on the part of his mother. This obſerva- 
tion will apply to the conveyance by leaſe 
and releaſe, as I ſhall endeavour hereafter to 
explain. So if there had been two joint 
tenants, the one in fee, and the other for life, 
and they had levied a fine without having 
declared the uſe, it would have refulted to 
them according to their eſtates or intereſts 
in the land*. In like manner, if A. ſeiſed 
in fee of an eſtate, had joined with B. in 
levying a fine, without a declaration of 


the uſe, it would have reſulted to A. only, 


and his heirs s. 


It ſhould ſeem, that any pecuniary conſide- 
ration, however trifling it might have been, 
or any rent reſerved, however inconſiderable, 
would have been ſufficient to raiſe the uſe 
to the feoffee, conuzee, or recoveror *. 


The above remarks applied only to con- 
veyances in fee, The conveyance or crea- 
tion of eſtates tail, for fe, or years (lo far 


2 1 Co. 100. b. Har. Co. 58. a. 
Co. Litt. 12. b. n. 2. 2 e Ibid. 
Salk. 591. 3 Lev. 406. 4 Porter's caſe, 1 Co. 
2 Rol. ab. 780. 2 P. W. 2 a. 2 Roll. ab. 787, 
139. 788. 

> Beckwith's caſe, 2 
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as related to the doctrine of uſes) depended 
upon different principles“. 


In reſpect of grants df iucorporeal property, 
it muſt be noticed, that if a man ſeiſed of 
a rent- charge in fce, had made a con- 


veyance of it, without having declared the 
_ uſe, and without any conſideration, the 


grantee would have ſtood ſeiſed to the uſe 


of the grantor and his heirs*. But if the 


proprietor of lands had granted a rent charge 


thereout unto a ſtranger, the law would not 


preſume, that ſuch grant was intended for 
the grantor's uſe, though no uſe had been 
declared, nor conſideration paid ©; and upon 
a conveyance of a ſeignory or rent in tail, 
for life, or for years, without declaration 
of the uſe, and without confideration, the 
grantee would have been ſeized to his own 
uſe *, 


( 4.) There ſhould have been a ſufficient 


ſubſtance or hereditament, out of which 


the uſe might have ariſen. Thus, all local 
inheritances, as lands, houſes, rents in eſſe, 


* See ante, 40 to 50. 6 Ibid. 531. 
i Pexk. S. 530. Ibid. 537. 
re verſions, 


CHAP, I.] Stat. 27 Hen. 8. c. 10. 
reverſions, remainders, liberties, and fran- 
chiſes, might have been conveyed to uſes. 
But it was different as to perſonal inheritances, 
ſuch as annuities, So, it was ſaid, that uſes 
could not have been raiſed out of ſuch 
things que ipſo uſu conſumuntur, as commons, 
ways in groſs, or authorities granted to a man 
and his heirs to hunt in a park, chaſe, or 
foreſt ', 55 ata 


XII. I HALL now examine the proper- 
ties of the uſe. 


(..) It was deſcendible according to the 


rules of the common law reſpecting eſtates of 


inheritance * ; the courts of equity having, in 
this inſtance, adopted the maxim, that guitas 
fequitur legem. Therefore there might have 
been a pofſefſio fratris of a ule * ; though in- 
deed Lord Bacon calls this a vulgar opinion* ; 
obſerving, that it meant nothing more, than 
that the chancellor would conſult with the 
rules of law, where the intention of the par- 


i Wm. Jones, 127. 4 Co. 22. a. Co. Litt. 
2 2 Roll. ab. 780. 19+ b. Dy. 10,1. Plowd. 
b Year Book, 5 Ed. 4. 58. 

7. b. 1 Co. 88. a. 121. b. © Bac. uſes, 11. 
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Co. 88. a, 


Des and Truſts before [cnar, 1. 
ties did not ſpecially appear. The rule 
however, was certainly eſtabliſhed in chan- 


So the uſe of lands held in borough Eng- 
liſh would have deſcended to the youngeſt 
ſon, and that of gavelkind to all the ſons *; 


and where there was a cuſtom of a manor, 


that the lands ſhould deſcend to the eldeſt 
daughter, in default of ſons, it was deter- 


mined, that the uſe ſhould deſcend. in like 


manner ©, 


(2.) The uſe was deviſeable before 
the ſtatute of wills. After the conqueſt a 
deviſe could not operate upon the lands ; 
becauſe, by the common law the- cere- 
mony of livery of ſeiſin was neceſſary 
to the transfer of them; and becauſe it 
was contrary to the very nature of a feud, 
that the feudatory ſhould diſpoſe of it by 
will. But the courts of equity, under the 
colour of allowing a deviſe of the uſe, did 
in effect permit the legal intereſt in the lands 


4 2 Roll. ab. 7£0. 1 * 2 Rol. ab, 780. 


9 


char. 1. ] Slat. 27 Hen. 8. c. 10. 


to be deviſed!. An infant however was 
diſabled from deviſing the uſe *, 
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(3.) As ceſtuique dſe might have de- It was alienable, 
viſed, ſo might he have aliened or trans- 

ferred the uſe® ; and by the ſtatute 1 Rich. 
3. he might have conveyed the legal eſtate. 

But it is obſervable, that in the caſe of a feme 

covert, a fine was neceſlary to - paſs her 

-uſe !. 


Ceſtuĩque uſe 
had neither jus 
in re, nor ad rem. 


(4-) But ceſtuique uſe, in reſpect to 
the legal ownerſhip of the land, had neither 
Jus in re, nor ad rem. Therefore when in 
poſſeſſion, he was conſidered merely as te- 
nant by ſufferance', He could not bring 


k 1 Co. 121, b. W. 
Jones, 127. Bac. uſes, 


See Wright's Ten. 
172. 174. ed. 1768. Year 
Book, 10 Hen. 7. 26. 27 


Hen, 8. 7. 1 Co. 123. b. 
t See Year Book, 21 
Ed. 4- 24. 2 Roll. ab. 
779. | 
h Bro. feof. al. uſes, 
„ . N. C. 78. 
Plowd. 350. Bac. uſes, 
16. 

Tear Book, 7 Ed. 4. 
14. | 


5. 

! Year Book, 15 Hen. 
7. 2. 4 Ed. 4.8. Bro. 
feof. al. uſes, 39. Plowd. 


3. a. (Baſſet v. Manxell.) 


It ſhould ſeem from Hard. 
491. that he was conſi- 
dered as tenant at ww7//, 


and might therefore have 


taken a releaſe, 
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an action, avow, nor juſtify for damage 
faiſant in his own name”. When he made 
a leaſe purſuant to the ſtatute 1 Rich. 3. the 
reverſion ſtill continued in the feoffees, who 
might have brought an action for waſte, or 
have entered for a forfeiture", By force of the 
laſt mentioned ſtatute, he might have grant- 
ed the herbage or corn, yet he could not have 
taken them for his own uſe*, So his wife 
was not dowable of the uſe”; and the huſ- 
band of feme ceſtuique uſe could not have 
his curteſy *, Ceſtuique uſe did not forfeit 
his lands for treaſon nor felony * ; and the 
uſe was not conſidered as aſſets in the hands 
of the heir, nor executor, to ſatisfy credi- 


'tors®. 


The ſeveral ſtatutes before enumerated, 
and the preamble of the ſtatute 27 Hen. 8. 
c. 10. point out a variety of other inconve- 
niences attending the above principle, that 


* Bro, feof. al uſes. pl. q Ibid. 463. 1 Co, 


39. 13. b. 123. b. 
n Ibid. 26. Year Book, enk. cent. 190. 
5 Hen. 7. 5. Year Book, 5 Ed. 4. pl, 
„ Bro. pl. 13. 5 Hen. 18, 
2. 1 Co. 121. b. 


” Perk. S. 349. 
ceſtuique 


CHAP. 1.] Stat. 27 Hen. 8. c. 10. 
ceſtuique uſe had no legal right nor title to 
the lands. 


(F.) Ceſtuique uſe, indeed, might 
have been ſworn upon an inqueſt © ; but 
this rule was eſtabliſhed under particular 
circumſtances; for, as Sir Edward Coke 
obſerves, at the time of making the ſtatute 
2 Hen, 5. c. 3. the greater part of the lands 
in the kingdom were held in uſe; an event 
accaſioned by the unhappy controverſy be- 
tween the houſes of York and Lancaſter. 
Now that ſtatute was made to remedy a 
miſchief, which happened from the ſheriff's 
having frequently returned men of no un- 
derſtanding *, and it therefore provides, that 
he ſhould return proper men, The courts 
therefore, for the advancement and expedi- 
tion of juſtice, extended it (againſt the letter) 


to the ceſtuique uſe of lands, and not to his 


feoffees. 


(6.) As to the feoffee he was com- 
plete owner of the land at law. He per- 
formed the feudal duties“; his wife had 


t Co. Litt. 272, a. See note 1. Butl. 
+ See Year Book, 15 Co. Litt. 271. b. 


Hen. 7. 13. 


dower ; 
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might have been 
fworn upon an 
inqueſt, b 


The feoffee was 
complete owner. 
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dower *; and his eſtate was ſubject to ward- 
ſhip, relief, &c. He had power of ſelling 
the lands, and forfeited them for treaſon or 


felony. In ſhort, he might have brought 


actions, and have exerciſed every kind of 
ownerſhip over, or in reſpect of, the lands 7. 


(.) We have ſeen, that the uſe did 
in ſome inſtances enſue the nature of the 
land; as in caſes of deſcent, and where it 
had been declared, or reſulted, to the grantor 
or feoffor. But uſes, as Bicon obſerves, 


differed in many inſtances from caſes of poſ- 
ſeſſion. Thus, by the common law, war- 
ranty could not have bound the right of a uſe, 
as it would have done the right of poſſeſ- 


ion *. There was no neceſſity at common 


law for a confideration to eſtabliſh a deed, 
nor did notice conſtitute covin: but it has 


already been explained, how materially a 


conveyance to uſes was affected by the want 
of a conſideration, or by notice. In the 
caſe of poſſeſſion, a rent out of land, and 
the land itſelf, cannot ſtand together: but 


* Bro. feof. al. nſes, 190. and the ſeveral caſes 
pl. 10. ; before cited. 
7 Dy. 9. b. Jenk. Bac. uſes, 12. 


enAp. 1] Stat, 27 Hen. 8. c. 10. 


it was otherwiſe in the caſe of a uſe. To 
the above differences, mentioned by Bacon , 
I may add, that the word, heirs, was neceſ- 
fary at common law to create an eſtate in 
fee-ſimple. But if a bargain and fale had 
been made before the ſtatute of uſes, the 


bargainee would have had an eſtate in fee in 


the uſe without the word heirs * ; becauſe 
the bargainee having paid a valuable confi- 
deration, the courts of equity would have 
directed the ufe according to the intention 
of the parties. So if an eſtate had been 
limited at common law to a man, and to 
ſuch woman as he ſhould afterwards marry, 
the man would have taken the whole ©; but 
the limitation of the uſe in the above man- 
ner would have been good. So if there 
had been a feoffment in fee to the uſe of A. 
for years, with remainder to the uſe of the 
right heirs of J. S. this contingent remainder 
would have been good; for the feoffees 
remainded tenants of the freehold *, 


a See Bac. uſes, from © Moor. 96. pl. 240. 
11 to 18, 4 z Co. 101. & Dy. 
„ 606 Þ.. CO 190. pl. 17, 18, 


Litt, 9 b. 1 Co. 135. & 
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XIII. Sven then was the learning, and 
ſuch the ſtate of uſes at the time, when it 
was deemed expedient to paſs the ſtatute 
27 Hen, 8. c. 10., commonly called the 
ſtatute of uſes. They were attended, as the 
reader muſt have remarked, with conſider- 
able inconveniencies, and ferious miſchiefs ; 
and they had hitherto baffled the partial at- 
tacks' of the legiſlature, It was now found 
expedient to apply ſome effectual remedy 
to the evil; and it is faid, that Henry the 
Eighth, being diſpleaſed at the loſs of ward- 
ſhips, and at other injuries done to him, 
complained to the judges of the defect of 
the law in that reſpect; and that they hinted 
to him, * that if the poſſeſſion might be 
ce joined to the uſe, all would go well!.“ 
This advice probably laid the foundation of 
the ſtatute of uſes. 


The ſtatute recites, © Where by the com- 
c mon laws of this realm, lands, tenements, 
« and hereditaments be not deviſeable by 
ce teſtament, nor /ought to be transferred 
© from one to another, but by ſolemn li- 
ce very and ſeiſin, matter of record, writing 


2 2 Leon. 17, 18. 
« ſufficient 
. 
Fl 


char. 1. ] Stat. 27 H. 8. c. 10. 


tc ſufficient made Bond fide, without covin or Szer, X11. 
«© fraud; yet nevertheleſs divers and ſundry The gute 27 


cc 
cc 
cc 
cc 
cc 


cc 


imaginations, ſubtle inventions, and prac- 
tices have been uſed, whereby the here- 
ditaments of this realm have been con- 
veyed from one to another by fraudulent 
feoffments,. fines, recoveries, and other 
aſſurances, craftily made to ſecret uſes, 


tc jntents, and truſts; and alſo by wills and 


cc 


cc 


cc 


cc 


cc 


cc 


teſtaments ſometime made by nude parolx, 
and words, ſometime by ſigns and to- 
kens, and fometime by writing ; and for 
the moſt part made by fuch perſons as be 


viſited with ſickneſs, in their extreme 


agonies and pains, or at fuch time as 
they have ſcantly had any good memory 


« or remembrance; at which times they 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


being provoked by greedy and covetous 


perſons, lying in wait about them, do 


many times diſpoſe indiſereetly and unad- 
viſedly their lands and inheritances ; by 
reaſon whereof, and by occaſion of which 
fraudulent feoffments, fines, recoveries, 
and other like aſſurances to uſes, confi- 
dences, and truſts, divers and many heirs 
have been unjuſtly at ſundry times diſ- 
herited, the lords have loſt their wards, 
marriages, reliefs, harriots, eſcheats, aids 


E 


1 cc pur 
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The ftatore 27 © and ſcantly any perſon can be certainly 

«aſſured of any lands by them purchaſed, 

«nor know ſurely againſt whom they ſhall 

« uſe their actions, or execution, for theit 

ce rights, titles, and duties; alſo men mar- 

« ried have loſt their tenancies by the cour- 
« teſy, women their dowers, manifeſt per- 
& juries by trial of ſuch ſecret wills, and 
ce uſes, have been committed; the king's 
te highneſs hath loft the profits and advan- 
ce tages of the lands of perſons attainted, 
te and of the lands craftily put in feoffments 
et to the uſes of aliens born, and alſo the profits 
& of waſte for a year and a day of lands of 
tc felons attainted, and the lords their eſcheats 
© thereof; and many other inconveniencies 
« have happened, and daily do increaſe 
te among the king's ſubjects, to their great 
ce trouble and inquietneſs, and to the utter 
© ſubverſion of the ancient common laws of 
ec this realm: For the extirpating and extin- 
« guiſhment of all ſuch ſubtle practiſed 
c feoffments, fines, recoveries, abuſes, and 
errors heretofore uſed, and accuſtomed in 
this realm, to the ſubverſion of the good 
e and ancient laws of the ſame, and to the 
“ intent that the king's highneſs, or any 
| © other 
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other his ſubjects of this realm, ſhall 


31 


N x” » * Þ 
Ster. XIII. 


re not in any wiſe hereafter, by any means The Rate 27 
cc or inventions be deceived, damaged, or Hen. 8. c. 10. 


ce hurt by reaſon of ſuch truſts, uſes, or con- 


ce fidences, it may pleaſe the king's moſt 
te royal majeſty, that it may be enacted hy 


ec his highneſs, by the aſſent of the lords 
* ſpiritual and temporal, and the commons 
« jn this preſent parliament aſſembled, and 
« by the authority of the ſame, in manner 
* and form following, that is to ſay, That 
<« where any perſon or perſons ſtand, or be 
© ſeiſed, or at any time hereafter ſhall hap- 
«pen to be ſeiſed, of and in any honours, 
& caſtles, manors, lands, tenements, rents, 
© ſervices, reverſions, remainders, or other 
© hereditaments, to the ſe, confidence, or truſt 
* of any other perſon or perſons, or of any 
17 body politic, by reaſon of any bargain, 
ce ſale, feoffment, fine, recovery, covenant, 
cc contract, agreement, will, or otherwiſe, 
« by any manner of means whatſoever it 
© be; that in every ſuch caſe all and every 
« ſuch perſon and perſons, and bodies poli- 
cc tic, that have, or hereafter ſhall have, any 
ct ſuch uſe, confidence, or truſt, in fee ſim- 


« ple, fee tail, for term of life, or of years, 


* or otherwiſe, or any uſe, confidence, or 
Vol. I. G ou truſt 


* 


The poſſe ſſion 
ſhail be in him 
or tnem that 
have the uſe. 
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cc 
cc 


cc 


ce 


ce 
cc 
cc 
ec 
cc 
cc 
cc 
ec 
ce 
cc 
ec 
cc 
cc 
cc 
cc 
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cc 


. Uſes aud Truſts before [onav. 1. 


truſt in remainder, or reverter, ſhall from 


henceforth ſtand, and be ſeiſed, deemed, 
and - adjudged in lawful ſeiſin, eſtate, 
and poſſeſſion, of and in the ſame ho- 
nours, caſtles, manors, lands, tenements, 
rents, ſervices, reverſions, remainders, 
and hereditaments, with their appurte- 
nances, to all intents, conſtructions, and 
purpoſes in the law, of and in ſuch like 


eſtates, as they had or ſhall have in uſe, 


truſt, or confidence, of or in the ſame ; 
and that the eſtate, title, right, and poſ- 
ſeſſion, that was in ſuch perſon or perſons, 
that were or hereafter ſhall be ſeiſed of 
any lands, tenements, or hereditaments, 
to the uſe, confidence, or truſt of any ſuch 
perſon or perſons, or of any body politic, 
be from henceforth clearly deemed and 
adjudged to be in him or them, that have 
or hereafter ſhall have ſuch uſe, confi- 
dence, or truſt, after ſuch quality, manner, 
form, and condition, as they had before in 
or to the uſe, confidence, or truſt that was 
in them. ; | 


„That where divers and many perſons | 


"0 


cc 


be, or hereafter ſhall happen to be, jointly 


ſciſed of and in any lands, tenements, rents, 
c reverſions, 


cuarin;] Stat. 27 Hen. 8. c. 10. 

© reverſions, remainders, or other heredita- 
re ments, to the uſe, confidence, or truſt, of 
ge any of them that be ſo jointly ſeiſed, that 
© in every ſuch caſe, that thoſe perſon or 
e perſons which have or hereafter ſhall have 
«any ſuch uſe, confidence, or truſt, in any 
* ſuch lands, tenements, rents, reverſions, 
c remainders, or hereditaments; ſhall from 
«- henceforth have, and be deemed and ad- 
« judged to have only to him or them that 
cc have or hereafter ſhall have any ſuch uſe, 
confidence, or truſt, ſuch eſtate, poſſefion, 
« and ſeiſin of and in the ſame lands, tene- 
« ments, rents, reverſions, remainders,” and 
« other hereditaments, in like nature, man- 
© ner, form, condition, and courle, as he or 
te they had before in the uſe, confidence, or 
tc truſt of the ſame lands, tenements, or he- 
© reditaments: ſaving and reſerving to all 
* and ſingular perſons, and bodies politic, 
cc their heirs and ſucceſſors, other than thoſe 
ec perſon or perſons which be ſeiſed, or here- 
<« after ſhall be ſeiſed, of any lands, tene- 
« ments, or hereditaments, to any uſe, con- 
& fidence, or truſt, all ſuch right, title, entry, 
<« intereſt, poſſeſſion, rents, and action, as 
te they or any of them had or might have 


de had before the making of this act. 
G 2 3. © And 


_ - 
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Ser. XII. 3. © And alſo ſaving to all and ſingular 
N te thoſe: perſons, and to their heirs, which: be 
1 cc or hereafter ſhall be ſeiſed to any uſe, all 
right feafees to c ſuch former right, title, entry, intereſt, 

te , poſſeſſion, rents, cuſtoms, ſervices, and ac- 
«tions, as they or any of them might have 
had to his or their own. proper uſe, in or 
© to any manors, lands, tenements, rents, or 
et hereditaments, whereof they be, or here- 
« after ſhall be, ſeiſed to any other uſe, as if 
te this preſent act had never been had nor 
© made, any thing contained in this act to 
ce the contrary notwithſtanding ?. 


4. © And where alſo divers perſons ſtand 
and beſciſed of and in any lands, tenements, 
or hered.taments, in fee ſimple or other- 
«wiſe, to the uſe: and intent that ſome other 
<« perſon or perſons ſhall have and perceive 
«© yearly to them, and to his or their heirs, 
cc one annual rent of . 10. or more or leſs, 
© out of the ſame 1 and nn and 


b — this clauſe, re Sce as to a 8 
Ferrers v. Fermor, Cro. made by a lord to his 
Jac. 643. 1 Vent, © copyholder to the uſe of 
195. 280. Cecil's caſe, 7 others. Ifcd. s caſe cited 
| Co, 19, b. 20. a, 2 Roll. 7 Co. 39. 
rep. 245. 1 Mod. 17. | 
= 5 5 Ag tc ſome 


CHAP. I.] Stat. 27 Hen. 8. c. 10. 


« ſome other perſon one other annual rent 
« to him and his aſſigns, for term of life or 


« years, or for ſome other ſpecial time, ac- 
cc cording to ſuch intent and uſe as hath 


been heretofore declared, limited, and 


* made thereof. 


t Be it enacted therefore by the authority 
* aforeſaid, That in every ſuch caſe, the 


*« ſame perſons, their heirs and aſſigns, that 
tc have ſuch uſe and intereſt, to have and 


e perceive any ſuch annual rents, out of any 


cc lands, tenements, or hereditaments, that 


te they and every of them, their heirs and 
ce affigns, be adjudged and deemed to be in 


« pofleſſion and ſeiſin of the ſame rent, of and 
« in ſuch like eſtate as they had in the title, 


intereſt, or uſe of the ſaid rent or profit, 
and as if a ſufficient grant, or other lawful 
conveyance, had been made and executed 
to them, by ſuch as were or ſhall be ſeiſedꝰ 
to the uſe or intent of any ſuch rent to be 
had, made, or paid, according to the very 
truſt and intent thereof; and that all and 
ce every ſuch perſon and perſons as have 
or hereafter ſhall have any title, uſe, and 


© Dyer, 362. b. pl. 21. 
G 3 te intereſt, 
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Des and Truſts before F[cnav. f. 
© jntereſt, in or to any ſuch rent or profit, 
ce ſhall lawfully diſtrein for non-payment: of 
ce the ſaid rents, and in their own names 
* make avowries, or by their bailiffs or ſer- 
cc vants make coniſances and juſtifications, 


cc and have all other ſuits, entries, and re- 
ec medies, for ſuch rents *, as if the ſame 


© rents had been actually and really granted 


* to them with ſufficient clauſes of diſtreſs, 


ce re-entry, or otherwiſe, according to ſuch 
te conditions, pains, or other things, limited 
« and appointed upon the truſt and intent 
te for payment or ſurety of ſuch rent.” 


By the 6 ſ. it is enacted, That no woman 
ſhall have both a jointure and dower of her 
huſband's lands.—By ſ. 7. a woman ſhall be 
endowed, where ſhe is deprived of her jointure 
by lawful action, &c.—By ſ. g. it is provided. 
that a woman may accept or refuſe a jointure, 
ſettled after marriage. By ſ. 10. it is further 
provided, that the ſtatute ſhould extinguiſh 
no ſtatute, recognizance, &c. by the execution 
of any eſtate. Thus, for inſtance, if a man 
had an extent of 100 acres, and an uſe of 
the inheritance of one; now, the ſtatute 


4 See upon this head Baſcawin and Herle, v. Cooke, 


} Mod. 223. 
EXECUTING 


CHAP. 1. ] Stat. 27 Hen. 8. c. 10. $7 


executing the poſſeſſion to that one would Szer. X11, 
have extinguiſhed the extent, being entire in e 995227 
all the reſt: or if the conuſor of a ſtatute, 
having 10 acres liable to the ſtatute, had 
made a feoffment in fee to a ſtranger of two 
of thoſe acres, and after had made a feoff- 
ment in fee to the uſe of the conuſee and his 
heirs, this would have extinguiſhed the re- 
cogniſance *,—S. 12, 13, direct, where fines 
for alienations, relief, and harriots, ſhall be 
paid to the king or common perſons, —=By 
ſ. 14. ceſtuique uſe may have all ſuch ac- 
tions and advantages as his feoffees might 
have had ;—by 1. 15, however, actions 
then depending by the feoffees were not tov 
be abated. —By ſ. 16. it is provided, that the 
act ſhall not be prejudicial to the king on 
account of wardſhip, liveries, or for ouſter, 
le main.— The 17. ſ. is concerning recog- 
nizances taken to the king's uſe. And ſ. 18. 
relates to lands executed to perſons born in 


Wales. 


* Ba. uſes, 53. 


Ster. I. 


The ſtatute did ; 


the ſtatute 27 Hen. 8. c. 10. certainly did not 
effectuate the total abolition of uſes: it has 


not aboliſh uſes 
altogether. 


| Of Uſes fince the Fcnar. 11. 


Gr. I: 


Of Uſes fince the Statute 27 Hen. 8. c. 10. . 


. War EVER might have been 


the intention of - the legiſlature, 


merely. deſtroyed the intervening eſtate of | 
the feoffees, or grantees; and thereby con- 


verted the equitable, into a legal, eſtate. 


Some have thought, that the ſtatute in- 


' tended to extirpate uſes altogether, and 


never meant, that lands ſhould paſs ſubſe- 
quently to the ſtatute by way of uſe, but only 
by ſolemn livery. And therefore they held, 
that theſe words of the ſtatute, © J/here any 
« perſon or perſons ſtand or be ſeiſed, or at any 


* x co. 125. a. b. 


onAb. .] Stat. 27 Hen. B. c. 10. 

te time heregſter ſhall happen to be ſeiſed, do 
not ſerve as a proof, that the makers of 
the act expected, that uſes would be con- 
tinued aſterwards; but that thoſe words 
were only inſerted to provide for a caſe, 
which poſſibly might occur: as, ſuppoſing 


that a feoffee to uſes had been diſſeiſed 


before the act, and then it had been made; 
now, at the time of making the act, he cer- 
tainly was not ſeiſed to the uſe of any per- 
ſon; but he might afterwards, by his en- 
try, reveſt the uſes, and then, being ſeiſed 
to the uſes after the act, the uſe would have 
been executed to ceſtuique uſe. But this 
appears to me to be an overſtrained con- 
ſtruction of the words of the ſtatute. Can 
it be ſuppoſed, that the framers of an act, 
which, as lord Bacon has obſerved *, con- 


tains the wiſeſt and fitteſt ordinances, and 


the moſt foreſeeing and circumſpect ſavings 
and proviſoes, could not foretell, that there 
might have been future conveyances to uſes? 
Were they unacquainted with the doctrine 
of reſulting uſes? And if they had intended, 
that lands ſhould not paſs by ſuch future 
conveyances, when operating by way of uſe, 


b Bac, uſes, 30. 


and 


go 
Srer. 1. 
The ſtatute did 


not aboliſh uſes 
altogether, 


Of Jes fince the [cHAP. 17, 
and that reſulting uſes ſhould not be exe- 
cuted by the ſtatute, can it be ſuppoſed, that 
they would not have expreſſed themfelves 
clearly and explicitly upon thoſe heads ? On 
the contrary, the ſtatute of inrollments ſhews, 
that the legiſlature meant obiter to ſanction 


uſes, by making an additional ceremony 


neceſſary to the conveyance of them. The 
12. ſ. of the act ſpeaks of eſtates to be made 
and executed in poſſeſſion after a particular 
period. In ſhort, I muſt agree with lord Ba- 


con, that the ſtatute never intended to aboliſh 


vſes. He ſays e, in ſpeaking of a perſon who 
doubted of this doctrine, “ And this was the 
« expoſition, as tradition goeth, that a reader 
« of Gray's Inn, who read ſoon after the ſta- 
« tute, was in trouble for, and worthily, 
„ who, as I ſuppoſe, was a boy.” Indeed, 
with reſpect to a diſſeiſin, before the ſtatute, 
it was held by the ſame writer, that the re- 
grefs of the feoffees, after the ſtatute, was 
excluded by the two ſavings of the ſtatute : 


for the firſt ſaving, reſpects the right of all 


perſons, except the feoffees; and the ſecond, 


"faves the right of the feoffees to their otem 


uſe ; ſo that between both, the right of the 
ſeoffees to the uſe of another, was ſhut out. 


© Bac, uſes, 40. 


II. TIERE 


I 
EHAP, u.] Stat. 27 Hen. 8. c. 10. 


II. Tazrz are ſeyeral circumftances ne- 
ceſſary to the railing and execution of uſes, 
by virtue of the ſtatute, 


(1.) There ſhould be a- perſon ſeiſed to 
the uſe: and here I muſt obſerye, that the 
ſame perſons, who were capable of being 
ſeiſed to a uſe before the ſtatute, are now 
alone capable of being grantees, releaſees, 
&c. to uſes; except in the caſe of a tenant 
for life *, and perhaps of a tenant in tail. 


Lord Coke, Bulſtrode, and others, ex- 
preſsly tell us, that it was ſettled in the caſe of 
Cooper, v. Franklyn, that tenant in tail 
could not, either before or ſince the ſtature, 
ſtand ſeiſed to the uſe of another perſon, 
either by expreſs declaration or implication, 
Whilſt on' the other hand, Godbolt*© aſſerts, 
that the determination in that caſe was, that 


Co. 78. a. Cro. Jac. 400. 


Shep. T. 50%. 2 
Bulſt. 186. Moor. 


Leon. 16. Vaugh. 49. 
Crawley's caſe, Cro. Elia. 
721. Dy. 186. a. See 
Williams v. Jekyl, 2 Veſ. 
682. | | 

» Co. Litt. 19. b. 2 


401. 
848. 1 Roll. rep. 384. 
2 Roll. ab. 780. Year 
Book, 27 Hen. 8. 10. 
Shep. T. 509. 

© Godb. 269. 


tenant 


* 
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92 / Uſes fince the [on. 1. 
Szer. IT, tenant in tail might ſtand ſeiſed to an expreſs 
Of che circum- uſe ſince the ſtatute: and lord Bacon and 


oem neceſſary 


92 others adopt the latter opinion. 5 
Aatute. 

The reaſons, * a tenant in tail ai 
not ſtand ſeiſed to uſes before the ſtatute, 
were two: the one on account of the con- 
fideration of tenure between the donor and 

donee: and the other, on account of the 
ſtatute Weſt. 2. c. 1. which had appropriat- 
ed, as it were, the lands ſolely to the uſe of 
the tenant in tail*, It required, quod volun- 
tas donatoris in omuibus obſervetur *, This 
proviſion was made,in order that the aliena- 
tion of the donee ſhould not be a bar to the 
iſſue. Now it was a rule, that no perſon could 
ſtand ſeiſed to a uſe, unleſs he could lawfully 
Execute the eſtate to ceſtuique uſe. This a 
'tenarit in tail could not do without commit- 
ting a wrong, for which the iſſue in tail had 


2 remedy by writ of 8 


It muſt be ee that when theſe 
notions were introduced, the poſſeſſion and 


* Bac uſes, $7, 58. Bro. feof. al uſes, pl. 
2 Leon. 16. Dy. 311. b. 40. B. N. C. 60, 


Ce. Litt. 19. b. 
uſe 


enar. u.] Stat. 27 Hen, 81 c. 10. 

uſe were perfectly diſtinct eſtates. The 
feoffee was compleat owner of the land, and 
he performed the feudal duties: and as the 
donee in tail held the land immediately of 
the donor, the -tenure alone was incompa- 
tible with a uſe, If to this conſideration we 
add the conſtruction put upon the ſtatute 
Weſt. 2., it is no matter of ſurpriſe, that te- 
nant in tail was conſidered incapable of 
{ſtanding ſeiſed to anothar- s uſe, | 


But the real queſtion now appears to be, 
are the words of the ſtatute ſufficiently com- 
prehenſive to include eſtates tail? There can 
be no doubt, but that the word, ſeiſed, will ex- 
tend to and comprize every frechold ſeifin; 
and there is nothing in the ſtatute, which 
ſaves the right of the tenant in tail. Is there 
any thing then peculiar in the nature of an 
eſtate tail, which can exempt it from the 
general operation of the act? I think not: 
for in the firſt place, the reaſon formerly 
urged againſt the capacity of the tenant in 
tail to hold in uſe, that he could not execute 
the eſtate tail to his ceſtuique uſe, without 
committing a wrong, appears now to be al- 
together inapplicable to the execution of 
uſes; inaſmuch as the uſe is executed by 

- the 


93 
Ser- U, 


Of the circum 


ſtances neceſſary 


to the execution 


of a uſe by he 
Katute. . 


+: -S$ * 


94 


* Srer. II. 


Of the circum- 


to the execution 


of a uſe by the 
Katute. f 


Of es Ance the [crar. ii: 
the operation of the ſtatute, and not by the 
donee. He has but a momentary ſeiſin. In 
the next place, as to the argument from the 
nature of the tenure between the donor and 


donee, I muſt obſerve, that the ſame con- 


fideration of tenure, which would have ap- 


propriated the uſe to the tenant in tail, would, 


as Brooke informs us, have carried it to 
a tenant for life, before the ſtatute :; and yet 
it is a point now univerſally acknowledged; 
that if land be given to A. for /ife, to the 
uſe of B. for life ®, the ſtatute executes the 
uſe in B. Now as A. could not ſtand ſeiſed 
to a uſe before the ſtatute, and as the ſtatute, 
which mentions the word truſt as well as 
%/e, would now execute the uſe, or rather 
truſt in B, I am induced to believe, that 


the ſtatute executes not only uſes limited to 


ariſe out of the ſeiſin of feoffees in fee, but 
alſo truſts or confidence, limited upon the poſ- 
ſeſſion of thoſe perſons, whoſe pariicular 
eftates in the lands neceſſarily drew the »/+ 
to them, as tenants in tail, and for life. 
Therefore, if the ſtatute had mentioned the 
word poſſeſſed, as well as /ei/ed, I apprehend, 


E Bro, feoff. al uſes, k See ante, 91. 


pl. 40. See ante, 7. 40. | 
that 


CHAP: 11.] Stat. 27 Hen. g. c. 10. 


that the truſts, declared upon a term of years, 
would have been executed by the ſtatute. 


Since the ſtatute of uſes, it has been a fre- 
quent practice for tenants in tail to create a 
freehold for the purpoſe of making tenants 
to the præcipe in order to the ſuffering of 
common recoveries, by the conveyance of 


bargain end ſale, Hence it has been argued, 
that it has been the received opinion among. 


conveyancers, that a tenant in tail can ſtand 


ſeiſed to a uſe, inaſmuch as no perſon can 


convey by that ſpecies of aſſurance, who is 
incapable of being ſeiſed to a uſe; and that 


as many, if not moſt, of the titles to eſtates 


in this kingdom depend upon the validity of 
' recoveries ſuffered under the above circum- 
ſtances, it would be dangerous to controvert 
the principle, upon which the legality of a 
bargain and fale by a tenant in tail is ſup- 


poſed to depend, Theſe however are not, 


in my opinion, concluſive arguments. In 
making a tenant to the præcipe, the only 
thing abſolutely neceſſary is, that there 
ſhould be a freehold in the bargainee either. 
for his own life, or that of the bargainor. Now 
the great queſtion in reſpect to a tenant in 


tail appears to be, whether the tenant in tail 
can, 
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the circum- 


Kances neceſſary 
to the execution 


of a uſe by the 


* 


A ceſtuique uſe 
in elle, 12 


N Hes fince the [cnav. ths | 
can, as #0 the full extent of the limitation to the. 
| heirs of: his body, ſtand ſeiſed to a uſe, and 
thereby deprive the iſſue of an eſtate, which, 
it has been ſaid is fixed and appropriated 
to them by the ſtatute Je donis. But as a 
tenant for life can now ſtand ſeiſed to a uſe, 
ſo, I conceive, a tenant in tail may, quead 
his own life intereft ; without at all inter- 
fering with the 4 eel queſtion beſges 
ſtated. 


(.) As there ſhould be a perſon ſeiſed 
to a uſe, fo there muſt be a ceftuigue uſe in 
ee. And I muſt obſerve, that all perſons; 
who were capable of taking before-the ſta- 
tute, can now take under the limitation, or 
by way, of a uſe ; and the ſtatute on the 


part of ceſtuique uſe particularly couples the 


n body politic with that of perſon. 


The ſtatute ſays, That whers any per- 
c ſon or perſons ſtand or be ſeiſed, &c. to 
« the uſe, confidence, or truſt of any other 
« perſon or perſons, &c. ;” and therefore if 
a uſe be limited to a feoffee, conuzee, re- 
coveror, or releaſee, ſuch uſe, - generally 


. See ante, Ch. 1. S. XI. (z.) 
ſpeaking, 


CHAP, 1. Stat. 27 Hen. 8: . 10. 


ſpeaking, is not executed by the ſtatute, but 
the feoffee, &c. is in by the common law * I 
In this caſe, though the feoffee, releaſee, or 
conuzee, be in by the common latv, yet after tt 
the declaration of the uſe to him, he has 


not only à ſeifin or poſſeſſion; but a we; 
though not ſuch an uſe as the ſtatute re- 


quires ; and therefore that ſeiſin, which; be- 
fore the limitation of the uſe to himſelf, 
was open to ſerve uſes declared to a third 
perſon, is by che limitation wholly filled up, 
and will not admit of any other uſes being 


limited thereon; upon the principle, that a 
ufe cannot be Kmited upon a uſe, I per- 
cCeive, that Gilbert puts this caſe?, if a feoff- 
ment be made in fee to the uſe of the feoffee 


and his heirs, in ru for J. S. and his heirs, 
quiere, wheher this uſe or truſt be not exe- 
cuted in J. S. by the ſtatute? For, ſays he, 
it ſeems, that the feoffee is in by the common 
law, and ſo the ftatate not ſatisfied. There 
cannot however be the ſmalleſt doubt, but 


* Samme's caſe, 13 Co. 106. Ba. uſes, 43. 62. 
56. Altham v. Angleſey, Gwam v. Roe, 1 Salk, 
Gilb. rep. 16, 17. Long go. * 
v. Buckeridge, 1 Stra. Gilb. uſes, 194. 


Vol. I. * uM that 
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that the limitation of a uſe to a third perſon, 
after a previous declaration of it to the 
feoffee, is void, and cannot be executed by 
the ſtatute v. 


In a caſe”, where M. gave his land to E. 
R. and his wife, babendum to the ſaid baron 
and feme, to the uſe of them, and zhe heirs 
of their two bodies, and for want of ſuch iſſue, 
remainder, to E. M. and. his heirs ; the 
queſtion was, whether the baron and ſeme 
had an eſtate tail, or an eſtate for their lives 
only? It was argued, that the eſtate, out of 
which the - uſe ſhould ariſe, was an eſtate 
for their lives, and the uſe could not make 
the eſtate larger than the limitation of the 
ſeiſin: but the judges conceived, that there 
was a difference, where an eſtate was limited N 


to one, and the uſe to a ſtranger, for there the 


uſe ſhould not be more, than the eſtate, out 
oß which it was derived; but not when the 
limitation was to two, habendum to them, 


m See Moor, 46. in pl. Cro. Car. 230. 244. See 
138. Young v. Dymock, Dy. 
= Jenkins v. Young 186. a. in-notis. 


CHAP. .] Stat. 27 Hen. 8. c. 10. - 99 


to the uſe of the heirs of their bodies, for sex. 11. 
this was no limitation of the uſe, nor was it Of the clrcum-, 
executed by the ſtatute; but it was a limita- t IT 
tion of the efate to them and the heirs of das. 
their, bodies by . the courſe of the common 
law. | 


So if an eſtate be conveyed to A. B. and 
C. and their heirs, © To hold unto the ſaid 
« A, B. and C. their heirs and aſſigns, to the 
« uſe of the ſaid A. B. and C. for and dur- 
« ing the natural lives of them, and the life - 
« and lives of the ſurvivor and - ſurvivors of 
« them;“ it ſhould. ſeem, that this is not 
a ſtatute-uſe ; but that A. B. and C. will 
take an eſtate of freehold for their lives by 
the common law ?. 


However, to the rule juſt. alluded to, 
there are ſome exceptions: for in ſome par- 
ticular caſes, a feoffee ſhall have a uſe limit- 
ed to himſelf, and ſhall alſo have that uſe 
executed by the ſtatute, | 


» Bac. uſes, 63. See Mr. Booth, publiſhed in 
an excellent opinion up- the collection of caſes and 
on this caſe by the late opinions, vol. 2. 281. 


F H 2 Firſt, 
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Vin, where the uſe is limited toi:the 
ſeoffec in tail out of his own ſeiſin in fee, 
and the remainder over to anather: as if 
a feoffment be made to J. S. in fees: 10 
the uſe of himſelf in tail, with remairider 
to D. in fee; or if J. S. covenant to ſtand 
ſeiſed to the uſe of himſelf in tail, with 


| remainder to the uſe" of his wife in ke? ; in 


both theſe caſes the eſtates tail limited to J. 

S. are executed by the ſtatute “. But J ap- 

ptehend, that the conſtruction would have 
been different in the cafe of the feoffment, if 
the whole ſeiſin had not deen limited to the 
feoffee; thus, if the ſeoffment had been 
made to J. S. geterdlly, babendum to and to 
the uſe of binyelf It tail, with remaitider to 
the uſe of A. B. in fee. Now in "this aſe 
J. S. has not a ſeiſin to ſerve the uſe to 
A. B. ; and therefore, if the remainder to 
him can take effect at all, it muſt take effect 
by the livery made to J. S. in the courſe of 
poſſeſſion by the common 0 „ 80 000 the 


P Bac. uſes, 63. 13 10 B. in be, ind the li- 
Co. 56. . very had been made to 

a See 2 Roll. ab. 68. A. this would have paſſed 
Litt,- ſec. 60. If a, the fee to B. in courſe of 
feoffment had been made poſſeſſion at common law. 
to A. for years, remainder 


conſtruction 


enar/mn] Sal. 27 Nen. 8. c. 10. 


conſtruction is different; if the uſe upom the 


feoffment be in the firſt inſtance limited to 
the feoffor or a ſtranger for life, or in tail, 

with theo remainder to the ſeoffoe inte” : 

and if ould: alſo ſcem, that if the firſt uſe 
be hmited to! the feofite for liſe, or for year's,” 
with the! remamder over in "RY he 3 
| ene a l other 4 


| 
* ' ii f 


' Secondly. where the 'whble; Nen in 


fee ĩs conveyed' to the feoffee, and many 
eſtates in the uſe are carved out of ſuch 
ſeiſin, one of which eſtates the ſeoffee takes; 
as if A. be enſeoffed ta the uſe of C. D. for 
life, remainder to the uſe of himſelf for life, 
remainder to the uſr of J. N. in fee; the 
uſe hmited to the feoffee will be executed 
by the ſtatute; for tlie law will not admit 
fractions of eſtates *, 410 25351 2 


FThirdiy. If J. S. be enſeoffed to the uſe 
of himfelf and a ſtranger; or if a feoffment 
be made to a biſhop. and his beirs, 0 the 

4 Co Lit. 22. b. Bac. Booth's op. cited « ante. 
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+ Of Uſes fince the [cnay. n; 
uſc of himſelf and his ſucceſſors ; the uſe is 
executed by the ſtatute in both caſes. 


Here I cannot with propriety omit the 
following advice of Lord Bacon”. No 
* let me adviſe you of this, that it is nota 


matter of ſubtility or conceit to take the 


« Jaw right, when a man cometh in by the 
e law in courſe of poſſeſſion, and where he 
* cometh in by the ſtatute in courſe of poſ- 
« ſeſſion ; but it is material for the deciding 
of many cauſes and queſtions, as for war- 
te ranties, actions, conditions, waivers, ſuſpi- 
« cions, and divers other proviſoes.“ 


(3.) The ſtatute requires, that there 
ſhould be a uſe in efſe in poſſeſſion, rever- 
ſion or remainder. That uſe may be either 
expreſſed or implied. 


Firſt; Of expreſs uſes, As the ſtatute 
mentions the words uſe, truſt, and confidence, 


it executes the poſſeſſion to the uſe, whe- 


ther it be expreſſed by any of thoſe words. 
Thus, if lands be conveyed to A. and his 
heirs in truſt for B, and his heirs, or in truſt 


® Bac. uſes, 64. » 1bid. 65. 
that 


eHAP., 11.) Stat. 27 Hen. 8. c. 10. 
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that he and they ſhall take the profits, the ser. H. 


legal eſtate is veſted in B. by virtue of the 
ſtatute And here obſerve, . that upon the 
execution of every uſe by the ſtatute, ceſ- 
tuique uſe ſhall have the legal eſtate, after 


ſuch quality, manner, form, and condition, as he 
had before in or to the uſe, ne or , 


that was in bim. 


Beſides the words mentioned by che ſta- 
tute, the word intent will raiſe a uſe. Thus 
a man made a feoffment in fee, ſub conditiane, 


ea intentione, that his wife ſhould have the 


land for life, with remainder to his younger 
ſon in fee; the feoffor died, and alſo the 
feoffee, without having made any eſtate. 
The heir of the feoffor entered as for a 
condition broken; but it was reſolved, that 
this was no condition, but an eſtate executed 
preſently by the ſtatute, according to the 


intent of the parties *. So if it appears, that 


* Eure v. Howard, = Hummerſton's caſe, 


Prec. cha. 345. Brough- Dyer, 166. a. in notis. 
ton v. Langley, 2 Salk. Betnam v. Bateſon, ibid. 
679. and 4 Leon. 22. 


© 7 See upontheſe words, * Anon. 4 Leon. 2. pl. 


Bac. uſes, 47» 3» 
H 4 the 


Of the circum- 
ſtances neceſſary 
to the execution 
of a Mk by the 


es fince the) [oft. tt. 
the parties intended to create 4: uſe, though 


= that intention be not expreſſed by the word 
to the exection intent, or - by any other of an expreſs; 


- fiduciary import, yet the uſe. will be exe», 
cuted by the ſtatute, Therefore in a caſe ?, 
where A. made a feoffment in fee, and ac- 
companied it with a deed: of defeazance or 
declaration, which gave the feoffor and his 
heirs a power of entry after quiet enjoyment 
by the feoffte for 100 years; it was held by 
the judges, after the term had elapſed, that 
the lands were veſted in the heir of the 
feoffor by the ſtatute 27 Hen, 8. ; for that 
it appeared to be the intent of the feoffor, 
that he ſhould have the lands after the 100 
years poſſeſſion by: the feoffres. This intent 
was the 4/e of the feoffment, which aroſe out 
of the poſſeſſion of the ſeoffces, and was exe 
cuted by the ſtatute of uſes © e. | 


11 W ſaid, 1 e eee 
be entitled to a remedy at common law by 
an action of covenant in order to comp B. 


5 Boydel v. Walthall, Roll. ab. 788. Moore, 
Moor, 722. 687, and 4 Term, Rep. 
©. See Callard v. Cal- 219. | 


lard, Cro. Elia. 344. 2 33 | 
A 7 (che 


nav. .] Sat. 27 Hen. g. c. 10. 
(the grantee) to execute eſtates; there, as no 
ſubpoena will he for A, as ce/tuigue uſe againſt 
B, ſo no vie can. be — in A. A” 
ſhatute.*. 130 5 


1 DL nenn 
F hain : Of implied er reſulting uſes: 
As the ſtatute did not expreſsly aboliſh 
all future limitations of, and eſtates creat- 
ed by, uſes, there was actually no avoid- 
ing the execution of uſes, limited or oc- 
caſioned by conveyances made ſubſequently 
to the act. When a feoffment was made 
without conſideration and declaration of 
the uſe, - what - conſtruction was to be 
adopted? We have ſeen, that, before the 
act, the chancery, which judged according 
to the intention of the parties, would have 
conſtrued the poſſeſſion to be in the feoffee, 
and the afe in the feoffor. Does the ſtatute 
deſtroy this conſtruction? On the contrary, 
the caſe appears to come directly within the 
meaning of it; the words being that where 
any perſon, &c. ſtands ſeiſed to the uſe of 


* See Wingfield v. Littleton, Pyer, 162. a. ſee 


poſt. 6th ſubdiv. of this Sec. 


erath:r, 


tos 
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Of Uſes fince the \[cnar.1t, 


another, by reaſon of any feoffinent, &c. or 
by any manner of means whatſoever, then, &c. 
In this caſe, the feoffee ſtands ſeiſed to the 
uſe of another, viz, the feoffor, by an ad- 


mitted conſtruction before the act. The 
att certainly did not intend to alter the man- 
ner of raiſing uſes; nor did it mean to make 


any thing paſs by a conveyance, which did 
not paſs before; that is to ſay, it did not 


mean, that the land and v/e ſhould now paſs 


in a caſe, in which the land only paſſed before 
the ſtatute *. It may therefore be conſi- 
dered as a general rule, that if a feoffment 
be made, a fine levied, or recovery ſuffered 
without conſideration and declaration of the 
uſe, the uſe will reſult to the feoffor, &c. 
and be executed in him by the ſtatute *. 


Indeed it is faid „, that if a feoffiment be 


pleaded, the uſe need not be averred to the 


* Vide 2 Raym. 800. 2 Roll. ab. 781. Read 
Co. Litt. 22. b. Jenk. v. Errington, Cro. Eliz. 
cent. 253. 430. 1 

C Armſtrong v. Wolſey, * Shortridge v. Lam 
2 Wilſ. 19 Doug. 26. plugh, 2 Salk. 678. 7 
Beckwith's Caſe, 2 Co. Mod. 71. 1 Stra. 107. 
50, 58. b. Dyer, 146. b. 


feoffee; 


CHAP. 11,] Stat. 27 Hen. 8. c. 10. 

feoffee ; becauſe if nothing appear to the 
contrary, the -uſe muſt be intended to be 
in him; and that ſuch was the form of 
pleading before the ſtatute. If this be the 
courſe of pleading, it may be aſked, what 
utility can ariſe from the doctrine of reſult- 
ing uſes? To which it may. be anſwered, 
that though the rules of pleading do not re- 
quire an averment of the uſe in favour of 
the feoffee, yet it may be averred to be in 
the feoffor ;' and that the want of a conſi- 
deration and declaration of the uſe is a ſuf- 


ficient circumſtance to prove, that it was in- 


tended for him. 


I mult here obſerve, that uſes generally 
reſult according to the eſtate and intereſt of 
the perſon or perſons making the convey- 
ance * ; and he or they, in that caſe, claim 
under the old uſe. However, when a te- 
nant in tail ſuffers a recovery without conſi- 
deration or declaration of the uſe, the uſe 
(notwithſtanding the aſpect of ſome of the 


i Angleſea v. Altham. See ante Ch. I. S. xi. 
Holt, Rep. 737. 1 Stra. (z.) and Roe v. Popham. 
107. Doug. 24. 


caſes) 
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ſtatute. 


caſes ') will reſult to the recoverer in fee n: 
for as the recoverot or demandant acquires 
a ſeiſin in fee, the uſe, if it reſult: at all, 
. muſt reſult according to the extent of that 


ſeiſin; the words of the a&-being, that the 
eftate, title, right, and poſſeſſion of the perſon 
ſeiſed to the uſe ſhall be transferred to the 
ceſtuigue uſe; and in the very diſtinguiſhed 
argument of the chief juſtice Lee, in deliver- 
ing the opinion of the court in the caſe of 
Martin v. Strachan”, is the following paſ- 
ſage; * It is the uſe of the fee Simple that 
< paſſes to the recoveror from ſenant in 
* tail, and which reſults to him (i. e. tenant 
© in tail) and his keirs, if no uſe is declar- 


ce ets.” ; 


The preceding obſervations are made 
upon the caſe of a feoffment or other con- 
veyance without conſideration, and without 
the declaration of ay part of the uſe. The 


See Argol v. Cheney, ® 5 Term. Rep. 107. 
Latch, 82, Waker v. 110. in note. 
Snow, Palm. 359. o See poſt. as to the ef- 
= 9 Co. 8. b. Gilb, feR of a declaration, or 
uſes, 61. Nightingale v. the want of one, in break- 
Ferrers, 3 P. W. 206. ing the deſcent. Sec. 5. 


law © 


enAb. II.] Stat. 27 Hen. 8. c. 10. 

law equally -favours a reſulting uſe upon 
a conveyance, where only part of iris limit- 
ed, and the remainder left undiſpoſed of; 
it being à rule, that ſo much of the uſe, 

as a man does not diſpoſe of, remains in 
him e. Thus, if a feoffment in fee be made 
to the uſe of the heirs of the body of the 
febffor, the uſe is undiſpoſed of during his 
life; it will therefore reſult, and tien he 
will have an eſtate tail executed in him 4. 

So if the uſe upon 4 ſeolfment in fee be de- 
clared to the feoffee for life, and no further 
declaration be made, the nn of it 
will reſult to the feoffor *= or if the uſe 
in the firſt inſtance be limited to the feoffor 
in tail without any further declaration, the 
uſe in reverſion will reſult to him; but not 
ſo, if the uſe be limited to the feoffor for life 
or for years; becauſe if it did, the feoffor 
could not have an eſtate for life or years, as 
he Te: | 


Fei is 5 the. intention of the parties, to- be 


5 Co. Litt, 23. a. r See next page and 1 
Woodliff v. Drury, Cro. Vel. 488. 
Eliz 439. Audley's caſe, * Vide Dy. 111. b. in 


Dy. 166. a. . notĩs. 
1 1 Mod. 161. 162. 1 t Ibid: Adams v. ga- 
Roll. Rep. 240. vage, 2 Salk. 679. 


collected 
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collected from the face of the deed, that 
gives effect to reſulting uſes. Therefore, it 
to the execution has been ſaid, that the payment of 5 5. or 


the like, ſerves as an implied declaration of 

the uſe to the feoffee, when it is not other- 
wiſe expreſsly diſpoſed of. On the con- 
trary, the want both of conſideration and 


declaration ſnhe ws, that the feoffor never in- 


tended to part with the uſe. This has been 
the conſtruction, when no part of the uſe 
has been expreſsly limited. But the ſame 
rule does not hold, as I have already ſtated, 
where any part of the uſe is limited from 
the feoffor, &c. and the reſidue left un- 
difpoſed of: for the expreſs declaration in 
this caſe is a preſumptive proof, that he did 
not mean, that the grantee ſhould have the 
remainder of the uſe. Therefore if an 
eſtate be granted even for a valuable conſi- 
deration to feoffees and 7beir herrs, to the uſe 
of them for their lives, it ſhould ſeem, that 
the remainder of the uſe will reſult to the 


grantor . 


| ® See Wilkes v. Leu- Booth's opinion cited ug. 
fon, Dy. 169. Wilkins See more of reſulting uſes 
v. Perrat, Moor, 876, poſt. ſec. 5th; ſubdivi · 
Piers v. Hoe, Cro. Eliza. fions ad and p th. 


131. 1 Leon, 125, 


The 


CHAP. 11. ] Stat. 27 Hen. g. c. 10. 

The ſtatute of frauds, 29 Car. 2. c. 23. 
by an expreſs ſaving, does not extend to 
truſts and confidences, that ariſe or reſult by 
implication of law. It has however been 
ſaid, that as a uſe now becomes a legal 
eſtate by the operation of the act, that clauſe 
is not applicable to it *, | 


It has been determined, that a reſulting. 


uſe may be rebutted by parol evidence J. 


But neither the grantor. nor grantee can 


aver a uſe to a third perſon ſince the ſta- 
tute *. 


(4.) By che words of the ſtatute every 
ſpecies of real property (except copyhold 
eſtates '*), whether corporeal or incorpo- 


real, in poſſeſſion, reverſion, or remainder,. 
may be conveyed to uſes. The property 
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An heredita- 


however muſt be in eſe at the time of the 


creation of the uſe. Therefore if A. cove- 
nant to ſtand ſeiſed of lands, which he ſhall 
afterwards purchaſe, to certain uſes ; no uſe 


can ariſe by virtue of ſuch covenant upon 


* Lamplugh v. Lam- ® 2 Salk. 676. 
plugh, 1 P. W. 112. 

Roe v. Popham. gee poſt. ſec. 8. 
Dougl. 26. 


667 2. +> -- — 


+ 
* 
—_ > — — N 


112 


SrcT. II. 


Of the circum- 
ſtances neceſſary 
ro the execution 
of a uſe by the 
* x 


There muſt be a 
ſeifin in the te- 
oftee or grantees. 


>: "Of Uſes ſince the © lenar. n. 
lands, of which he may afterwards become 


the purchaſer . So if A. convey his lands 
by bargain and ſale to J. S. in fee, with 2 


way over them; the right of way does not 


paſs : becauſe by the operation of the bar 
gain and ſale the uſe is firſt veſted in the 
bargainee ; and conſequently” there is no 


previouſly exiſting ſeiſin of the right of way, 


out of which che uſe can" ariſe: But the 
grant of a rent- charge de novo to uſes is 


within the ſtatute !: becauſe the land i is We 


ſeiſin, out of which it ariſes,” ©* - | 


(5) In order that a uſe may be EXE» 
cuted-by-the ſtatute, there muſt' be a ſeiſin 
in the feoffee or grantee at the time of its 
execution: for as Lord Bacon has obſery- 
ede, che matter and fübſtance of the 
« eſtate of ceftuique- 1% is the eſtate of the 
te feoffee, and more he cannot have.“ 
When a feoffment is made to A. and his 
heirs, to the uſe of B. and his heirs, or to the 
uſe of B. for life, with remainder to the uſe 
of C. in fee; here the ſeiſin of A. is entire, 


» Yelverton v. Vel- e Beaudley v. Brook, 
verton. Cro. Eliz. 401. Cro. Jac: 189. 
Moor, 342. 2 Roll. ab. 4 Bac. uſes, 43. 
790. © Bac, uſes, 47. 


| FD] | | and 


enar. .] Stat. 27 Hen. g. c. 10. 

and upon the execution of the conveyance 
it is immediately transferred from him ac- 
cording to the limitation of the uſe, This 
kind of ſeiſin I ſhall, by way of diſtinction, 
call an actual ſeiſin. There is likewiſe, what 
is termed, a poſſibility of ſeiſin, or ſcintilla 
Juris. 


Firſt, Of the actual or preſent ſeiſin. It 


may be conſidered as a general rule, that ihe By he * 


r — 


the ſeiſin of the feoffee, releaſee, &c. muſt 


be commenſurate to the uſe declared there- _ 


upon; or in other words, ceſtuique uſe can- 


1 
Sac r. II. 
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den | 


* 


N * 
* 9 * 
a - Tax 
pe) {1 4D &GY 


not have an eſtate in the uſe more extenſive © * 


than the ſeiſin, out of which it is raiſed. Thus 


if land be conveyed to A. for life, to the uſe WM ; 


of B. for life, in tail, or in fee, the eſtate of — £ 


B. muſt determine upon the death of A. 


If a ſeiſin in fee be properly created, that 
ſeiſin will ſerve uſes declared thereupon, 
though the perſon, who created it, had not 
an eſtate in fee-ſimple in the lands conveyed, 
Thus when a tenant in tail ſuffers a reco- 


very, the uſe may be declared in feed: and 


f Dy. 186. a. Vauigh. See Crawley's caſe, Cro. 
49. Bac. uſes, 47, Cro. Eliz. 721. 
Car. 231. 3 Bulſt. 184. See ante, 107. 


Vor. I, I if 


Na +. 


'4 
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Szcr.ll, if a tenant for life or years make a feoffment 


Of the circum- jn fee, and the uſe be declared in fee, ſuch 
Kances neceſſary . 


to the execution 1 1 - 
Na uſe will be executed according to the ex 


Aatute, tent of the tortious ſeiſin acquired by the 
feoffment . 


Of the poſſibility Secondly. Of the poſſibility of ſeiſin. The 


eben juris, or poſſibility of ſeiſin, is ſup- 
Fe ſed to exiſt in feoffees, releaſees, &c. to 


, : * them by the operation of the ſtatute, in two 


1 e. particular caſes: firſt, upon the limitation 
Lu, M of ſpringing uſes: adly, upon the creation 
8 ti Ls Jnr of contingent uſes. I ſhall in this place 
7 * 7 ſpeak of ſpringing and contingent uſes, fo 


a far only as they will explain the nature of 


* LA a eee is; leaving a fuller diſcuſſion 
MoH [rg fon 


of the learning reſpecting them to a ſubſe- 
quent part of this work. . 


I Fi then, if a feoffment or leaſe and 
| releaſe be made, a fine levied, or recovery 
ſuffered to A. and his heirs, to the uſe of 
B. and his heirs, until C. pay a ſum of 
money, and then to the uſe of C. and his 
heirs; in chis caſe the uſe is executed in B. 


3 
; by Co, Litt. 10. a, 1 80. b. 188. A. 


and 


char. n.] Stat. 27 Hen. . c. 10. 

and his heirs by the ſtatute; and as this uſe 
is co- extenſive with the ſeiſin of A., there 
can be afterwards no actual ſeiſin remaining 
in him: but when C. pays the money, the 


former uſe to B. ceaſes, and a new uſe 


ſprings up, and is executed in C. in fee. 
The queſtion is, out of whoſe ſeiſin is the 
ſecondary uſe to be ſerved? It cannot be 
ſerved out of the poſſeſſion of B., becauſe 
he is cęſtuigue uſe; nor out of the original 
ſeiſin of the feoffor, &c. ; becauſe the livery, 
&c. entirely diveſted him of all poſſeſſion 
whatever. Neither could the uſe to C. 
be executed until payment of the money; 
becauſe the Fo uſes could not exiſt at the 
ſame time . To avoid theſe difficulties, it 
was ſaid, that the uſe ſhould ariſe out of the 
original ſeiſin of A. the grantee ; that tho 
no actual ſeiſin remained in him after the 
execution of the uſe to B., yet upon the 


ceſſer of the uſe limited to B., the original 


ſeiſin reverted to A. for the purpoſe of ſerv- 
ing the Tecondary uſe to C.; and that be- 
fore the money was paid, this poſſibility of 
reverter of the original ſciſin ſhould be con- 
ſidered as a pofibility of ſeiſin or ſcintilla 
Juris, ef 
vide 1 Leon. 269. * Co. Litt. 271. b. 
| I 2 adly. A 
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Ster, II. 2dly. A feoffment is made to J. S. in fee, 

" —_ to the uſe of A. for life, remainder to the 
2 — uſe of his firſt ſon unborn in tail, with re- 
Aature, mainder to the uſe of B. in fee. Does any 


and what ſeiſin remain in J. S. until the 
birth of a ſon of A. ? The ſolution of this 
queſtion formed the great difficulty in Chud- 
ley's caſe ', On the one hand it was faid, 
that an aual eſtate in remainder velted in 
J. S. to ſerve the contingent uſe, when it 
came in eſe; whilſt others were of opinion, 
that no part of the original ſeiſin remainded 
in J. S., and that the contingent uſe, when 
it ſhould ariſe, muſt be ſerved out of the 
former ſeiſin of the grantee : that is to ſay, 
that as the whole ſeiſin was taken out of J. 8, 
ſo much of it as was neceſſary to ſerve the 
contingent uſe, when it came in eſe, ſhould 
remain in the preſervation and cuſtody of 
| the law, and ſhould not return to, or reveſt 
in, him. But both theſe opinions were_er- 
roneous : for with regard to the firſt, as the 
uſe was limited to A. for life, remainder 
to B. in fee, this was commenſurate to the 
whole fee, and did not admit of any interven- 
ang eſtate, until that lunited to the fon ſhould 


1 See the caſe poſt, ſ. 8. 
ariſe 5 


CHAP. 1. ] Stat. 27 Hen. 8. c. 10. 


ariſe; beſides if J. S. had a veſted eſtate in 
remainder, he might enter for a forfeiture, 
and puniſh waſte, &c. and it is clear, that 
the parties intended him no ſuch benefit. 
With reſpect to the ſecond notion, it was 
certainly againſt the words and meaning of 
the ſtatute, which requires the grantee to be 
ſeiſed at the time of the execution of the uſe. 
But the true conſtruction appears to be, 


that ; (4 F. has not an actual eſfate or Teilin | 


during the ſuſpence of the contingency ; 
nor is the whole ſeiſin taken from him; 
but that the poſſeſſion is executed according 
to the limitation of the uſes ; that as a new 
uſe will ariſe upon the birth of A.'s fon, ſo 
as to precede the limitation to B., ſo upon 
that event a ſeiſin, co-extenfive with the 
eſtate in uſe limited to ſuch ſon, will veſt 
in J. S. for the purpoſe of ſerving it: and 
that until the contingency happens, J. S. has 
a mere poſlibility of ſeiſin, which may never 
become actually veſted in him. 


(6.) The words of the ſtatute expreſ- 
ſing the conveyance or deed, by which 
the uſe is created, are theſe, © bargain, fale, 
« feoffment, fine, recovery, covenant, con- 
tract, agreement, will, or otherwiſe, by 

I 3 | «c any 
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te any manner of means whatſoever *.“ 
Notwithſtanding the generality of the above 
words, in order to raiſe a uſe by the ſta- 
ture, there muſt be either a direct or ac- 
tual conveyance, operating by way of tranſ- 
mutation of pefſcflion, or a contract or 
covenant, operating as a bargain and ſale. 


or à covenant to fland ſeiſed to uſes : for 


as to contracts and agreements, which are 
merely referrible to actual conveyances, 
they certainly do not raiſe uſes under 
the ſtatute", Thus*®, where T. S. by in- 
denture covcnanted and granted, in conſi- 
deration that A. B. had conveyed divers 
lands and tenements to him in fee-ſimple 
after the death of the ſaid A. B., that he the 
ſaid T. S. would levy a fine to conuzees of 
other lands; by which fine the ſaid other 
lands ſhould be aſſured to the faid T. S. for 
life, remainder to the ſaid A. B. in tail; and 
no fine was levied : it was determined, that 
the covenant to levy a fine did not of itſelf 
change or raiſe a uſe, 


m It ſeems, that there 1 Sid. 25. Petfield v. 
may be a ſurrender to a Pearce, 2 Roll. ab. 78g. 
uſe, Cro. Eliz. 688. o Bainton's caſe, Dy. 

» Sce Hore v. Dix, 96. a. Shep. Touch. 82, 


In 


* 

CHAP. II.] Stat. 27 Hen, 8. c. 10. 

In another caſe ”, A. by indenture cove- 
xanted, that ſhe would aſſure lands by reco- 
very to B. (her ſon-in-law) to and for ſuch 
uſes, as in the ſaid indenture ſhould be after- 
wards declared. B. covenanted, that within 
eight months after the aſſurance made, he 
would make an eſtate to A. for lite, re- 
mainder to B. and C. his wife in tail, re- 
mainder over in fee, The recovery was 
ſuffered accordingly ; but no further decla- 
ration of the uſes was made in the faid in- 
denture ; nor were the eſtates conveyed by 
B. purſuant to his covenant. It was held, 
that neither the recovery, nor covenant by 
B. could change or declare the uſe, fo as to 
execute it in A. for life, &c. ; and that it 
could not reſult to A. in fee: becauſe as ſhe 
had her remedy againſt B. at common law 
by an action of covenant, no ſubpana would 
lie to compel him to execute the eſtate, 
The conſtruction in this caſe, reſpecting the 
reſulting uſe, was occaſioned by the cove- 
nant on B.'s part, as appears by Audley's 
caſe cited below. 


P Wingfield v. Little- alſo Audley's cafe, ibid, 
ton, Dy. 162. a, See 166. a. 


14 So 
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So? where A. ſeiſed in fee covenanted 
with B. in conſideration of a marriage to bz 
had between J. S. and J. D., that certain 
lands ſhould from and immediately after the 
death of A. remain unto the ſaid F. D. and 
J. S., and to the heirs of the ſaid J. D.; to 
the only uſe of the ſaid J. D. and J. S. 


and the heirs of the ſaid J. D. The mar- 
riage took effect, but no uſe was raiſed by 


virtue of the covenant; it not being a cove- 
nant zo ſtand ſeiſed, but merely that the lands 
ſhould remain. 


By more modern reſolutions, it has been 
determined, that articles, entered into before 
marriage, to ſettle lands to certain uſes, do 
not alone raiſe the uſes ; but in order thereto, 
that an actual conveyance is neceſſary *, 
This principle was adopted in its fulleſt la- 
titude in the caſe of Trevor v. Trevor *. 
There A. in conſideration of an intended 
marriage, covenanted with truſtees before 


* Buckler v. Symons, man, 2 P. W. 436, 439, 
2 Roll. ab. 788. 1 Sid. 447. a 
26. 1. W. 622. 1 Eq. 
r See Edwards v. Free- ab. 387. 


the 


CHAP. .] Stat. 27 Hen. 8. c. 10. 


the end of two years to ſettle and aſſure 
lands upon the ſaid truſtees, to the uſe of 
himſelf ſor life, without waſte, remainder to 
the uſe of his intended wife for life, remain- 
der to the uſe of the heirs male of him on 
her body to be begotten, and the heirs male 
of ſuch heirs male lawfully iſſuing, remain- 
der to his own right heirs: and A. cove- 
nanted, that in caſe the uſes therein were not 
thereafter well raiſed according to the mean- 
ing of the articles, then he and his heirs 
would tand /ciſed of the premiſſes, until ſuch 
time as a farther aſſurance ſhould be made 
thereof, to the uſes mentioned in the articles. 
No ſettlement was made purſuant to the 
articles, and ſeveral years afterwards A. and 
his wife levied a fine of the ſame lands to 
other uſes, The Lord Chancellor conſi- 
dered the whole of theſe articles as in their 
nature executory : and, among other things, 
obſerved, that the covenant to ſtand ſeiſed 
in the latter end of them, could not be taken 
as a final ſettlement from the words of it; 
and that the precedent part of them were 
proviſional only, viz. to ſtand ſeiſed till a 
ſettlement ſhould be made. 


III. Have. 
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entitled to the 


— of 
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Of Uſes ſince the Coup. 11. 


III. HAVING conſidered the ſeveral cir- 
cumſtances neceſſary to the raiſing and ex- 
ecution of uſes by the ſtatute; I ſhall now 
ſtate the effect of the transfer of the poſſeſ- 
ſion to the uſe by the ſtatute, as between the 
feoffee, &c. and the ceſtuique uſe. 


x 1ſt, As to the efate of the feofſee, &c. It is 


very obvious, that as tlic ſtatute has made 
the eſtate of ceſtuique uſe a legai inſtead of 
an equitable one, and entirely diveſted the 
ſeoffees, releaſees, &c. of all eſtates whatever, 
moſt of the incidents, which attended the uſe 
in its fiduciary ſtate, are now at an end. 
With reſpect to the feoffee, he has no intereſt 
at all in the land; and therefore on his ac- 
count, it cannot eſcheat, nor be forfeited; nor . 
is it ſubject either to dower or courteſy on 
account of his momentary ſeiſin . How- 
ever, as the ſtatute only transfers the legal 
eſtate to the uſe, it does not interfere with 
the title deeds: and therefore it is a point, 


which appears to me to be clearly ſettled, 


that the feoffee or grantee to uſes is en- 
titled to the cuſtody of them. Upon 
. 13 1 

2 See 2 Comm. 333. d Eftoſte v. Vaughan, 
Sneyd v. Sneyd, 1 AK. Dyer, 277. a. Stock- 


443» man v. Hampton, Cro, 


CHAP. 11.] Stat. 27 Heu. 8. c. 10. 


this account, it has been repeatedly deter- 
mined, that a profert is not neceſſary in plead- 
ing a gift under the ſtatute of uſes<, 


2ndly. But as to the eftate of ceſtuique uſe, 
it is ſubject to eſcheat, to courteſy, dower, 
and all the incidents to which a legal eſtate 
is liable *, 


Rents conveyed or limited to uſes are 
executed by the ſtatute; and ceſtuique uſe 
is thereupon entitled to all remedies and 
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rights *, 


IV. I proceed now to explain, in what 
reſpects legal citates created, or uſes ex- 
ecuted, by the ſtatuic, correſpond with the 
rules of the common law. 


» 
* 


And firſt, with reſpect to the limitation 
of eſtates in fee. 


Car. 441. Huntington © See caſes ſupra, and 
v. Mildmay, Cro, Jac. 3 Term. rep. 156. 
217. Reynell v. Long, 4 Sce 2 Comm. 333. 


Carth. 315. Whitfield * Boſcawen and Herle 
v. Fauſſet, 1 Veſ. 387. v. Cooke, 1 Mod. 223. 
394. 2 Mod, 138. S. C. 


It 
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As to eſtates in 
fee ſimple. 


Of Uſes fince the [cnap, 11. 


It ſeems to be ſettled, that the ſame 
words, which are neceſſary to create an 
eſtate in fee upon a conveyance at common 
law, are equally neceſſary upon a conveyance 
to uſes ſince the ſtatute. It is true, that if 
before the ſtatute, a man had bargained and 
fold his lands for a valuable conſideration, 
without having limited the uſe to the heirs 
of the bargainee, chancery, which conſidered 
the intention of the parties, would have de- 
creed an eſtate ia fee*. But as the ſtatute 
now executes the uſe, and the bargainee has 
a legal eſtate, the ſame conſtruction muſt be 
had upon this legal eſtate by the ſtatute, as 
upon eſtates by the common law; and, there- 
fore, in the caſe put, the bargainee ſince the 
ſtatute, can only have an eſtate for life“. 
So it ſeems, that if a feoffment be made to 
the uſe of B. and his heirs male lawfully eu- 
gendered, as this limitation would at common 
law have created an eſtate in fee ſimple, ſa 
it will upon a conveyance to ufes e. 


(2.) It is a rule generally eſtabliſhed, 
that the word heirs is neceſſary to create 


* 1 Co. 100. b. © Abraham v. Twig, 
bd Corbet's caſe, bid. Cro. Eliz. 478. note 32. 
$7. b. Har, Co, Litt. 20. b. 


an 


CHAP, I.] Stat. 27 Hen. 8. C. 10. 


an eſtate tail upon a conveyance at common 
law“. The ſame law holds with reſpect to 
a deed operating by way of uſe. Therefore, 
if a feoffment be made to the uſe of J. S. 
and the iſſue or iſſue male of his body, this 
limitation cannot raiſe an eſtate tail in J. S. 
In the caſe of Leigh v. Brace, a feoffment 
was made to A. and B.,, and their heirs, to 
the uſe of W. B. for life, with remainder to 
the uſe of T. B. and his heirs for ever; and 
for default of iſue of the body of T. B., re- 
mainder over, It was adjudged, that T. B, 
took an eſtate toil, This caſe, however, 
cannot be conſidered as an authority againſt 
the rule juſt alluded to: for firſt, as the li- 
mitation was to T. B. and his heirs, the ſub. 
ſequent words, in default of iſſue of the body, 
were only intended to explain the extent of 
the preceding limitation, or what particular 
claſs of heirs ſhould take, viz. heirs of the 
body. In this view, I take it, that the ſame 
limitation would have created an eſtate tail 


« Co, Litt. 20. a. 2 Fletcher, Com. rep. 457. 
Inſt. 334- f Carth. 343. 3 Salk. 

© Nevel v. Nevel, 1 337. 1 Ld. Raym. 101. 
Roll. ab. 837. 1 Brownl, Rep. temp. Holt, 668. 
132. Maukepcace v. 5 Mod. 266. 


at 
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at common law *: and it is obſervable; that 
none of the reporters of this caſe (except 
Carthew) mention, that it was determined 
upon the principle, that limitations in a 
conveyance, operating by way of uſe, ſhould 
be conſtrued in a different manner from 
mere common law conveyances. 2ndly, 


Suppoſing the caſe to have been adjudged 


upon the principle affirmed by Carthew; 
yet the ſubſequent caſe of Makepeace v. 
Fletcher“ muſt have eſtabliſhed the doctrine 
laid down in Nevel v. Nevel, 


(3.) Whether words regulating or mo- 
difying an eſtate created by a deed, ope- 
rating by way of uſe, ſhall be conſtrued in 
a different manner when applied to a com- 
mon law conveyance, is a point not fully 
ſettled. - Lord Hardwicke, in a caſe, where 
the queſtion was, whether the words, equally 
to be divided, would create a tenancy in 
common, in a deed operating by way of 
uſe, obſerved, that though imitations in a 
deed to uſes could have no greater la- 
titude than in common law conveyances, yet 


8 SecPerk. ſ. 171. 173. 21. a. | 
Year Book, 19 Hen. 6. 74. * Com. Rep. 457. 


per Vampage. Co. Litt. 


8 | as 


Etray, 11.] Stat. 27 Hen. 8. c. 10. 


as to words of mere regulation or modification 
of the eſtate, he ſaw no harm in giving them 
a reaſonable conſtruction to anſwer the in- 
tention; and he accordingly held, that thoſe 
words created a tenancy in common *: on 
the other hand, Lord Thurlow, in a caſe 
nearly ſimilar i, expreſſed himſelf thus: 
c The queſttion is, whether deeds to uſes, in 
te the nature of wills, ſhould be conſtrued 


© ſo widely as wills have been? I ſhould be. 


« ſorry to give into this; for I think no 
ce good has been done by the wide conſtruc- 
cc tion of wills.“ 


(4.) It is a maxim of law, that a con- 
dition or limitation annexed to an eſtate 
ought to deſtroy the whole of the eſtate, to 
which it is annexed, and not a part only of 
it“. This rule is applicable to limitations 
by way of uſe, which operate ſo as to defeat 
or avoid eſtates: therefore, if an eſtate be 
limited. to the w/e of J. S. in tail, with a pro- 
viſo, that if he do ſuch an act, his eſtate 
ſhall ceaſe during his life, this proviſo is ut- 


i Rigden v, Vallier, J Stratton v. Beſt, 
2 Vel. 252. 257. 3 Ack. 2 Bro. Cha. rep. 223. 
731. See alſo Goodtitle * 1 Co. 86. b. 4 Burr. 
v. Stokes, 1 Wilſ. 341. 1941. Litt. ſ. 720, 721, 
and 2 Vent. 365. 722, 723. 
terly 
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Of Hes fince the [enap. iti 
terly void. It was agreed, that lands 
ſhould be limited to the uſe of H. C. and 
the heirs male of his body, with divers 
remainders over, and with this proviſo; 
« That if the ſaid H. C. or any of the 
te heirs males of his body ſhould attempt 
ce or make any feoffment, &c. that bis 


c eftate ſhould ceaſe, as if be was dead, and 


tc that then the ſaid W. B. and the other 
ct feoffees, and their heirs, ſhould ſtand ſeiſed 
* to the uſe of ſuch perſon to whom it ought 
© to deſcend or remain by the ſaid deed 
ct intended, as if he was dead, with the re- 


dc mainders over as aforeſaid.” The pro- 


viſo was conſidered repugnant and void “. 
However, as a condition may be annexed 
to an eſtate tail to determine it wholly 
by the re-entry of the donor or his heirs", 
ſo a limitation by way of .uſe may enure to 
defeat an eſtate tail, as if tenant in tail were 
dead, without heirs of his body *. This doc- 


trine has given riſe to the introduction of 


11 Co. 86. b, - 

m Cholmley v. Hum- 
ble, cited 1 Co. 38.a. See 
Corbet's caſe, ibid. 8 3. b. 
Mildmay's caſe, 6 Co. 
40. a. Tarrant's caſe, 


Moor, 470. | 
*" Litt, ſ. 362. Cro- 


ker v. Trevithin, Cro. 

Eliz. 35. 1 Leon. 292. 
„ Vice Mary Porting- 

ton's caſe, 10 Co. 36. 


wo 


enar. tr.] Stat. 27 Hen. 8. c. 10. 


two ſpecies of powers or proviſhes i in mo- 
dern practice. The one is adopted in a 
ſettlement of eſtates, where it is intended, 

that the perſon in poſſeſſion of them, under 
the ſettlement, ſhould uſ- the name, and 
bear the arms of the ſettlor; and in caſe 
of refuſal or neglect, that the uſes and eſtates 
thereby limited ſhall ceaſe and determine, 
as if the perſon ſo refuſing or neglecting, 
being tenant for life,. were dead, or, being 
tenant in tail, were dead without iſſue, in- 
heritable under the intail'. The other pro- 
viſo is uſed in ſettlements, for the purpoſe 
of defeating the eftate of a tenant in tail, in 
caſe he ſhall become entitled to a certain 
other eſtate ; and thereupon limiting or ſhift- 
ing the uſe to another perſon, as if ſuch 
tenant in tail were dead without ĩſſue ?, 


(5.) Another maxim is, that a man 
cannot make a fraction in an eſtate, in the 
caſe of. a limitation by way of uſe, which 
cannot be done in a conveyance by livery 


See the form of ſuch 1 Bridg. Con. 304. alſo 
power, Butl. note, 2 Co. Nicolls v. Sheffield, 2 
Litt. 327. a. and 2 Bridg, Bro, cha. ca. 215. Doe 
Con. 8. 10. 469. 575. v. Heneage, 4 Term. rep. 

1 See Appendix 6 
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Of uſes limited 
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yeyance, 


/ Uſes fince the [cnap, 1. 
in poſſeſſion. Therefore, Walmeſley *, juſ- 
tice, ſaid, * If a man makes a feoffment in 
« fee of land to the uſe of A. and his heirs 
te every Monday, and to the uſe of B. and 
ce his heirs every Tueſday, and to the uſe 
c of C. and his heirs every Wedneſday, theſe 
ce limitations are void, for we do not find 
te any ſuch fractions of eſtates in law.” 


(6.) It only remains to obſerve, that 
the ſtatute executes no limitation of a uſe, 
which, if executed, would be fraudulent, 
and thereby abrogate the law. Thus, if 
there be a limitation to the uſe of A. and 
his heirs, provided that if he give a mortal 
blow to any perſon, the uſe ſhall ceaſe as to 


him, and remain over; this is fraudulent 


to prevent an eſcheat, and therefore void *. 


V. However in ſome caſes the manner 
of creating and limiting eſtates has un- 


dergone conſiderable alterations ſince the 


introduction of conveyances to uſes, Thus 

it was primd facie abſurd, that a man 

ſhould make a conveyance or give poſſeſ- 
| — 


EY Co. 87. a. : e 
' Moor, 633. 3 Atk. 180. | * 


ſion 


' CHAP, .] Stat. 27 Hen. 8. c. 10. 


ſion by livery of ſeiſin to himſelf; and there- 


fore if a feoffment had been made to a 
ſtranger and the feoffor, the ſtranger took the 
whole *.- But now, if a ſeoffment be made 
to the uſe of the feoffor, or to the uſe of the 
feoffor and a ſtranger, it is a good limita- 
tion of the uſe, and the ſtatute executes it 
in the feoffor alone in the firſt inſtance, and 
in him and the ſtranger in the ſecond. As 
this manner of limiting the uſe to, and 
thereby veſting the legal eſtate in, the fe- 
offor, releaſor, &c. by one and the ſame 
conveyance, 1s quite contrary to the ſimple 
mode of conveyancing adopted by the com- 
mon law, ſo is it much the more convenient 
and far the leaſt expenſive method. Thus 
for example it very frequently happens, 
that upon the death or removal of truſtees, 
it becomes neceſſary to fill up their number 
purſuant to a power for that purpole uſually 
introduced into ſettlements of real property. 
In order to effectuate this, it is now the 
practice for the old truſtees to make a con- 
veyance, which operates by way of tranſmu- 
tation of poſſeſſion (generally by leaſe and 
releaſe) unto the new truſtees and their 


« Perk. ſ. 203. 
K 2 heirs, 
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| Of Uſes fince the [ohar. 11, 
heirs, to the uſe of the old and new truſtees 
and their heirs*, Without the aſſiſtance 
therefore of the ſtatute of uſes, it would have 
been neceſſary in the above eaſe, that the old 
truſtees ſhould have firſt enfeoffed A. B., 
who 'would have re-enfeoffed the old and 
new truſtees jointly ; thereby making two 
conveyances neceſſary. Indeed in the caſe 
of terms of years and other perſonal pro- 
perty, two aſſignments are ſtill required for 
the above purpoſe *, 


As a man could not at common law con- 
vey to himſclt, ſo neither could he make a 


- Conveyance to his wife“; but by limiting a 


ſeiſin to the feoffee, releaſee, &c. he may 
declare the uſe to his wife, which uſe will be 


executed by the ſtatute ©, 


This method of veſting the legal eſtate 
in the grantor by his own conveyance can 
be effected by a feoffment, fine, reco- 
yery, or leaſe and releaſe; for in each of 


> See precedents, 1 a, Moyſe v. Gyles, 2 


Horſm. 319, 334 to 343. Vern. 385, Lucas v, 


© See a precedent, 1 Lucas, 1 Atk, 271. note 
Horſm. 303 to 307. 2. laſt ed. 
* Co. Litt. 3. a. 114. * Co. Litt. 112. a. 


theſe, 


ena. .] Stat. 27 Hen. 8. c. 10. 

theſe; the ſeiſin is firſt given to the feoffee, 
&c. and that ſeiſin is ſufficient to ſerve uſes 
declared to the feoffor, &c. or to any other 
perſon. But in a bargain and ſale, where 
the uſe firſt paſſes, and then the poſſeſſion 
is executed in the bargainee by the ſta- 
"tute, no other uſe can be declared upon 
his eſtate ; according to the rule, that a uſe 
cannot be limited to ariſe out of a uſe \, 
And yet a man may covenant to ſtand ſeiſed 
to the uſe of himſelf, 


(2.) By the common law a man could 
not make his own heir a purchaſer, even of 
an eſtate ails. This maxim was indeed 
a neceflary conſequence of the preceding 
rule, that a man could not convey, nor limit 
a remainder, to himſelf ; for filius eft pars 
patris — heres eſt pars anteceſſoris ', There- 
fore if a gift had been made in tail or 
for life, with remainder to the heirs male 
of the body of the grantor, this remainder 
would have been void“. But ſince the 


Dyer, 155. a. b. 9. pl. 20. | 
1 Co. 136. b. 137. a. 1 Co. Litt. 22. b, 
t Co. Litt. 22. b. x Greſwold's caſe, Dy. 


> Moor, 720. Dyer, 156. a. 


K 3 | | intro- 
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introduction of uſes, a man may limit the 
uſe, ſo as to make his heirs ſpecial take 
either by purchaſe or by deſcent, Thus, 
if J. S. make a feoffment to A. in fee, to 
the uſe of himſelf for life, with remainder 
to the uſe of the heirs of his body; this is 
a good eſtate tail executed in J. S. So if 


the uſe be limited to A. for life, with 


remainder to the heirs of the body of J. S., 
in this caſe alſo the heirs of the body will 
take by deſcent ®: for as the limitation to 
A. for life may determine during the life of 
J. S. (the grantor), the law implies a uſe in 
J. S. for life, expectant upon the determi- 
nation of the eſtate of A.; according to the 
principle, that ſo much of the uſe as is not 
diſpoſed of, reſults to the grantor ; and this 
implied eſtate in J. S. for life in remainder, 
is ſufficient to conſolidate with the limitation 
to the heirs of his body; purſuant to the 


Tule, that where there is a limitation to the 


anceſtor for life, with a limitation to his 


heirs, or heirs of his body, in the ſame con- 


veyance, the heirs, or heirs of the body, do | 
not take by purchaſe, but by deſcent ", But 


1 Co. Litt. ez. b. 687. 
m See Wills v. Palmer, n See Fearne, 54, to 
5 Burr, 2615. 2 Black. 62. 4th ed. 


if 


nA. r.] Stat. 27 Hen. 8. c. 10. 

if a feoffment be made to the uſe of A. and 
his heirs during the life of the grantor, with 
the remainder to the uſe of the heirs of 
the body of the grantor z as the uſe is ex- 
preſsly limited away during the life of the 
grantor, there can be no implied eſtate in 
him ſo as to conſolidate with the limitation 
to the heirs of his body, and therefore his 
iſſue muſt in that caſe take by purchaſe *. 


But here notice, that a grantor cannot 
even under a conveyance, which operates by 
way of uſe, make his heir general a pur- 
chaſer : but in caſes where the limitation is 
to the right heirs of the grantor, the uſe, ſo 
limited, is conſtrued to be the old uſe, and 
will be executed in him as the reverſion in 
fee, and not as a remainder*, Thus if a fine 
be levied to the uſe of the wife of the co- 
nuzor for life, remainder to the uſe of ano- 
ther in tail, remainder to the ufe of the right 
heirs of the conuzor ; the laſt limitation of the 
uſe is void as a remainder ; for the old uſe of 

the fee continued in the grantor as a rever- 


„ Tippin v. Colin, 387. See Fearne, 62. 
Carth. 272. 4 Mod. 380. See 1 Co. 129. b. 
Elſe v. Oſborn, 1 P. W. © 130. a. 


8 | fon, 
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Ster. v. fen d. So where a feoffment was made to 
Or limitations of the uſe of the feoffor for 40 years, without 


uſes and creation 


of legal eftares. impeachment of waſte, and afterwards to 


by the ſtatute, 


-which differ the uſe of C. his ſecond ſon in tail male, 


from the rules of 


the commonlaw. with remainder to the uſe-of the right heirs 

of the feoffor ; it was determined, that the 

uſe limited to the right heirs was the ald uſe ; 

that it was void as a remainder, and was 
merely the rever/ion *, | 


cc 
cc 
cc 
cc 
” 
cc 
ce 
cc 
cc 
cc 
cc 


Lord Bacon has obſerved, © that the 
very letter of the ſtatute doth take no- 
tice of a difference between an uſe in 
remainder and an uſe in reverter ; which 


though it cannot be properly ſo called, 


becauſe it doth not depend upon parti- 
cular eſtates, as remainders do, neither 
did they before the ſtatute draw any te- 
nures, as reverfions do; yet the ſtatute 
intends, that there is a difference, when 
the particular uſe and the uſe limited 
upon the particular uſe, are both ze 
uſes ; in which caſe it is a ule in remain- 


Fenwick v. Mitford, caſe, Moor, 718. 1 Co. 


Moor, 284. 1 Leon. 182. 130. a. Cro. Eliz. 334. 
Co. Litt. 22. b. Read v. Har. Co. Litt. note 3, 22. 
Errington, Cro. Eliz. b. Bir gham's caſe, 2 
321. S. C. Semb. Co. 91. b. 


r Earl of Bedford's 
cc der ; 


CHAP. 11.] Stat. 27 Hen. 8. c. 10. 


« der; and where the particular uſe is a 
© new uſe, and the remnant of the uſe is the 
« old uſe, in which caſe it is a uſe in re- 
« verter '.” 
+ Ia . | 

(3.) Again: by the common law, ge- 
nerally ſpeaking, no perſon could take a 
preſent intereſt by the habendum of the deed, 
who was not named in the premiſes *. But 
in a caſe", where A. enfcoffed B., haben- 
dum to the ſaid B. and C. their heirs and 
aſſigns, to the uſe and behoof of the ſaid B. 
and C. their heirs and aſſigns; it was re- 
ſolved, that as C. was not named in the 
premiſes, he could take no poſſeſſion origi- 
nally by the habendum; and that the livery, 
made according to the intent of the inden- 
ture, did not give any thing to C., becauſe as 
to him it was void: but though the feoff- 
ment did not give any /ei/n to C., yet it did 
to B. and his heirs, which ſeiſin was ſuffi- 
cient to ſerve the uſe declared to C. There- 
fore the uſe limited to B. and C. was good, 


Co. 55. See as to an 
exception after an eſtate 
limited by way of uſe. 
Tregmiell v. Reeve, 
Cro. Car. 437. 


Bac. uſes, 45, 46. 

t 2 Roll. ab. 67. Hob. 
313. vote 4. Har. Co. 
Litt. 26. b. 

2 Samme's caſe, 13 


and 
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mited. 


Of Uſes fince tis [on. it; 
and the ſtatute executed it. But this limi- 
tation of the uſe in a bargain and ſale to a 


| perſon not named in the premiſes, after a pre- 


vious diſpoſition of it to the bargainee, would 
be void, for the reaſons before mentioned. 


(4.) So it is a rule of law, that if an 
eſtate be limited to two, the one being ca- 


pable, and the other incapable, at the time 


of the grant, he who is capable ſhall take the 
whole“; and that joint tenants cannot take 
at different periods . But ſince the intro- 
duction of uſes, if A. make a feoffinent in 
fee, to the uſe of B. and his wife, that ſhall 
be; though the whole eſtate veſted in B. at 


firſt, yet upon his marriage the wife ſhall 


take jointly with him . So if a diſſeiſin be 
had to the uſe of two, and the one agrees to 
ic at one time, and the other at another, 


they ſhall be joint-tenants *. 


(5.) No eſtate of freehold can by the 
common law be granted to commence 


1 Co. 100, b. 2 Co. 101. a, Samme's 
13 Co. 57. | caſe, 13 Co. 57, See 

= Co. Litt. 9. a. 188. Wells v. Fenton, Moor, 
a. 2 Roll. ab. 417. pl. 8. 634. 

! Mutton's caſe, Moor, „Co. Litt. 188. a. 


96. Dyer, 274 b. 1 13 Co. 57. : 
: in 


CHAP. .] Stat. 27 Hen. 8. c. 10. 

in futuro; neither can a contingent re- 
mainder be ſupported without an expreſs 
particular eſtate of freehold. Therefore, 
if a grant be made to B. and his heirs to 
commence four-years after the grant, or to 
A. for years, with remainder to the right 
heirs of J. S. who is living ®, in either caſe 
the grant is void. But if a conveyance be 
made to J. S. for life, with remainder to 
the firſt ſon unborn, or right heirs, of J. D.; 
or if a feoffment and livery be made to J. S. 
for ten years, with remainder to J. D. and 
his heirs; in theſe caſes the intervening 
eſtates are certainly ſufficient to ſupport the 
remainders limited thereon. Now in con- 
veyances to uſes, the courts, in order to 
ſupport limitations, when no particular 
eſtate is created, have generally made a par- 
ticular eſtate by implication *. Thus, if a 
man covenant to ſtand ſeiſed to the uſe of 
the heirs of his own body *, or to the uſe of 
another after his own death *, or if he bargain 


2 Barwick's caſe, 5 * See 1 Atk. 586; 
Co. 94. b. 2 Vent. 204. © Carth. 263. 
Roe v. Tranmer, a Will. * Oſman v. Sheafe, 3 
5. ; Lev. 370. Roe v. Tran- 
d Co. Litt. 217. a. met, 3 Will, 75. 


and 
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and ſell his lands after ſeven years“; in each 
of theſe caſes the grant is good, and until 
the event takes place, the uſe reſults. But 
here obſerve, that itt order to create this 
particular eſtate by implication upon thoſe 
conveyances, which operate by way of tranſ- 
mutation of poſſeſſion, it is neceſſary that a 


preſent ſeiſin ſhould be transferred in order 


to ſerve the reſulting uſe. Thus if a ſeoff- 
ment or leaſe and releaſe be made to J. S. 
and his heirs, to the uſe of J. S. and his 
heirs, to commence four years from thence, 
or after the death of the grantor *, the limi- 
tation of the uſe to J. S. is good, for during 
the four ycars, or the life of the grantor, it 
will refult and be executed. But if the con- 
veyance had been to J. S. and his heirs after 
the death of the grantor, to the uſe of J. S. 
and his heirs; it would have been void; be- 


cauſe it is the grant of an eſtate of frechold 


to commence in futuro. 


The courts have not only countenanced 
reſulting uſes, in order to ſupport ſubſe- 
quent limitations, when no particular eſtate 


f Bac. uſes, 63. h Roe v. Tranmer, 2 
t See 2 Saik. 675. and Will. 75. Lamb v. Ar- 
the above caſes. cher, 1 Salk, 225. 


has 


CRAP. .] Stat. 27 Hen. 8. c. 10. 


kas been created; but they have alſo adopted 
the ſame conſtruction, where the uſe, pre- 
vious to the limitation, has been limited away 
for a term of years. Thus in the caſe of 
Penhay and Hurrel *, lands were conveyed to 
truſtees for 70 years, if A. ſhould live ſo long, 
remainder to truſtees for 500 years, and after 
the death of A. then to B. for life, and to his 
firſt and other ſons in tail; it was objected, 
that the limitation to B. was void, it being a. 
freehold to commence in futuro: for no eſtate 
for life was limited to A., and the remainder 
was to take effect before the determination 
of the term of 500 years. But the courr 
faid, that an eſtate for life reſulted to A., 
which would ſupport the limitation to B. In 
this caſe no uſe was limited to A. the grantor: 
and the declaration of it for the term of 
years to the truſtees was no proof of an 
intention, that the uſe of the freehold ſhould 
not reſult to A. in order to ſupport the limi- 
tation to B. Suppoſing the term of 509 
years had been made determinable on A.'s 
death, like the term of 70 years, then it 
ſeems, that there would have been no neceſ- 


3 z Vern. 370. 2 Freem. 231, 235, 258. 
ſiry 
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fity for an implied eſtate for life, reſulting 
to the grantor; for the preſumption, that 
A. 's life would not have exceeded the term, 
would of itſelf have ſupported the remainder 
to B. according to Chief Juſtice Hale's opi- 
nion, in the caſe of Weale and Lower“. 
But the limitation to B. was not a re- 
mainder expectant on the determination 
of the term of 500 years; it was to take 
effect, according to the limitation, during 
the continuance of it. It appears, that if 
the 1ſ% in the caſe of Penhay and Hurrel 
had been limited to A. during the term, 
the conſtruction would have been dif- 
ferent. Thus in the caſe of Adams and 


Savage, where lands were conveyed by 


leaſe and releaſe to truſtees, and their heirs, 
to the v/e of A. the relea/or for ninety-nine 
years, remainder to the uſe of the truſtees 
for twenty-five years, remainder to the uſe of 
the heirs male of the body of A. ; it was 
determined, that no uſe for life reſulted to A., 
and conſequently that the remainder to his 


Airs male was void; there being no free- 


hold eſtate previouſly limited to ſupport it. 


* Pollex, 67. Fearne, 13, 15, 20. * 2 Salk. 679. 
8 8o 


CHAP, It.) Stat. 27 Hen. 8. c. 10. 


So there can be no reſulting uſe to a perſon, 
who has not the lands conveyed in his own 
right. Thus“ where huſband and wite co- 
venanted to levy a fine of the wife's land, 
to the uſe. of the heirs of the body of the 
huſband on the wife to be begotten ; they 
had iſſue, and the wife died; it was held, 
that the limitation to the heirs of the 
body of the huſband was void: for the 
huſband could not have the uſe for life by 
implication, he being a ſtranger to the 
eſtate, 


(6.) It is a maxim of the common 
law, that no eſtate can be limited upon a 
fee; or in other words, an eſtate in fee can- 
not be made to ceaſe as to one, and take 
effect by way of limitation upon a contin- 
gent event in favour of another perſon, 
Thus if a feoffment had been made in fee, 
with a proviſo to make it ceaſe as to the 
feoffee, and go over to a ſtranger upon the 
payment of a certain ſum, &c. this limita- 


m 2 Salk. 675. Davis W. 3:9, 387. Fearne, 
v. Speed, Vide other 32, 33. 
caſes on this head, 1 P. 
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tion was void”, For as a remainder it 
could not take effect; a remainder being a 
remnant of an eſtate in lands or tenements 
expectant upon a particular eſtate *: and as 
a condition it was void, for no perſon can 
take advantage of a condition but the grantor 
and his heirs*, But it is eſtabliſhed now 


beyond controverſy, that limitations of the 


above nature may take effect by way of 
uſe. | 


The principle ſeems to have been ac- 
knowledged at a very early period. In 
Brooke's Abridgment * it is admitted, that 
if a man make a feoffment in fee to the uſe 
of W. and his heirs, until A. pays a certain 
ſum to W., and then to the uſe of A. and 
his heirs; the uſe is firſt executed in W. by 
the ſtatute, but when A. pays the money, 
the uſe upon ſuch payment ſhifts from W. 


" See Co. Litt. 18. a, See Fearne, 8. 4th ed. 
Seymor's caſe, 10 Co. . Þ Doctor and Stud. 


97. b. 1 Salk. 231. pl. Dial. 2. c. 20, 21. Perk. 
9. Dyer, 3%. 1 Co. . 831. Lit. f. 347. 

85. b. 10 Mod. 423. Bro. fectf. al. uſes, 
Plowd. 29. pl. 30. cites 6 Ed. 6. B. 


* Co. Lin. 143. 6. N. C. pl. 423. 


8 7 and 


chAb. 1.) Stat. 27 Hen, 8. c. 10. 

and veſts in A. But in that caſe (which was 
determined before the rule was clearly ſet- 
tled, that all future or ſpringing uſes muſt 
be ſerved out of the ſeiſin of the grantees), 
it was faid, that to avoid all doubts A. 
ſhould enter in the name of the feoffees, and 
in his own name. 


So where a fine was levied to the uſe of 
A. and his heirs, if R. ſhould not pay a 


certain ſum to A. at an appointed time, and 
if he ſhould, then to the uſe of A. for life, 
remainder to the uſe of R. in fee; upon 
the payment of the money it was held, that 
the uſes would change according to the li- 
mitation . 


It ſeems, that a ſhifting or ſpringing uſe, 
after a previous limitation of the fee, cannot 
be barred by the ceſtuique uſe by any kind 
of conveyance, Thus, if land be given to 
the uſe of A. and his heirs, until B. pay 
him 10 l., and then to the uſe of B.: A. 


See Spring v. Cæſar, fee, I muſt refer to the 
1 Roll. ab, 415. pl. 12. caſes of Harwell v. Lu- 
For other inſtances of cas, Moor, 99. and Earl 
ſpringing uſes after a of Kent v. Steward, Cro. 
previous limitation of the Car. 358, 


Vou, I. T cannot 
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cannot bar this contingent uſe * A con- 
tingent or ſhifting uſe in this reſpect differs 
from a contingent remainder, which may be 
deſtroyed. But on the other hand, it agrees 
with an executory deviſe after a previous de- 
viſe of the fee; as it was determined in Pells 
and Browne. However, in another caſe, 
it was ſaid”, that if a man covenant to ſtand 


ſeiſed to the uſe of himſelf in fee, until 
.marriage, and then to the uſe of himſelf 


and his intended wife, and the heirs of his 
body, with remainders over ; he may before 
marriage deſtroy the future or contingent 
uſes, by making a feoffment in fee, in 
tail, or for lite, upon a good conſidera- 


tion, and without notice: but that a leaſe * 


for years would be inſufficient for that pur- 
pole © — 


Perhaps we may reconcile the laſt caſe to 


the preceding rule in this manner; if the 


3 Loyd v. . Prec. Cro. Eliz. 764, 765, 854. 
cha. 72. Pig. Rec. 134. See alſo Gilb. uſes, 125. 
Palm. 132. 135. Vide w See Bould v. Wyn- 
Bro. feoff. al uſes, pl. 50. ſton; Cro, Jac. 168. Sed 


B. N. C. 37. © contra ſemb. Barton's 
Cro. Jac, 590. 1 Caſe, Moore, 742, as to 
Eq. ab. 187. the leaſe for years. 


* Wood v. Reignold, 
2 | „ ſeifin, 


— 


CHAP. 11.] Stat. 27 Hen. 8. c. 10. 

ſeiſin, out of which the ſpringing or future 
uſe is to ariſe, be deſtroyed, the future uſe 
cannot take effect: therefore if A. covenant 
t6 ſtand ſeiſed to the uſe of ſuch à wife, as 
he ſhall hereafter marry ; until the marriage 
the uſe reſults to himſelf in fee, and it is out 
of his ſeiſin, that the uſe to the wife muſt 
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ariſe: now if he deſtroy that ſeiſin before 


the uſe comes in efe, the uſe conſequently 
cannot be ſerved*. But if A. make a 
feoffment to B. in fee, to the uſe of C. in 
fee ; but if D. pay ſo much money, then to 


A. in fee; here if C. (who has the legal 
eſtate ſince the ſtatute) make a fcoffment, 


ſuffer a recovery, or levy a fine, the uſe to 
A. is not barred from taking effect; becauſe 
that ſhifting uſe is ſerved out of the ſeiſin of 


B. the | feoffee, and not out of the eſtate 


of ceſtuique uſe. But it appears to me, 
that if in this caſe B. (the feoffee) ſhould 
join with C. in making a feoffment, the 
ſeifin or ſcintilla juris of B. would be com- 
pletely deſtroyed, and in that caſe no future 
uſe could ariſe to A, This point however 


The caſe in B. N. is denied to be law, 2 
C. 137, which is contra, Sid. 98. 


L 2 was 
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1Szer.V- was not ſettled, though much diſcuſſed, in 
Of imitations Brent's caſe”: and yet from the principles 


of legal eſtates eſtabliſhed in the caſes of Chudleigh, Wegg®, 


by the ſtatute, 

—_ — A and others, there can ſcarce be a doubt, 

the commonlaw. but that the deſtruction of the ſeifin or ſcin- 
ttilla juris of the feoffee would have the 


effect I have juſt mentioned. 


Of ſhifting uſes (7.) It is a maxim” of the common 


upon or after a 


83 law, that every remainder muſt be limited 
for life. ſo as to await the determination of the par- 
ticular eſtate, before it can take effect in poſ- 
ſeſſion*. Therefore if an eſtate be limited 
to a perſon in tail, or for life, with a condi- 
tion for making it ceaſe upon an event, 
which may happen before its regular deter- 
mination, this condition is void: for it 
cannot operate as a remainder for the reaſon 
Juſt ſtated ; and as a condition to veſt the 
ſubſequent limitation by the entry of the 


grantor, it can have no effect; for ſuppoſ- 


y Dyer, 339. a 2 2 Roll. ab. 797. pl. 16. 
Leon. 14. S. C. Smith v. Warren, Cro. 


2 Sec infra, ſ. 8. Eliz. 688. 
a See Woodliff v. d Plowd. 24 Fearne, 


Drury, Cro. Eliz. 439. 9. 390. 394. Cogan v. 
Poph. 76. Moor, 391. Cogan, Cro. Eliz, 360. 


ing 


cHAP;11,] Stat. 27 Hen. 8. c. 10. 


ing the grantor to enter ſor a condition 
broken, ſuch entry would avoid the firſt 
livery, and of courſe deſtroy the remainder, 
which was created by that livery, But 
it is now clear, that if a ſeiſin in fee be 
limited to J. S. to the uſe of A. in tail, 
or for life, provided that if B. return from 
Rome, then the lands ſhall remain to the 
uſe of C. in fee; the limitation to C. will 
veſt in abridgement of the eſtate limited 
to A.. 


It appears to me however, that limitations 
of the nature juſt mentioned, which operate 
ſo as to determine the preceding particular 
eſtate, before its regular expiration, can be 
effected without the aid of ſpringing or ſhift- 
ing uſes, and that by a ſpecies of limitation, 
which is not properly a remainder, nor con- 
dition, but which is diſtinguiſned by the 
name of a conditional limitation: an expreſ- 
ſion and idea, as Mr. Douglas has in my 
opinion properly ſaid *, originally adopted to 


© See 2 Leon. 16. 33, 34, 414. 
« See Reeves, 4 vol. © Dougl, rep. 727. 
509, 510. Plowd. 27, note 1. 
L 3 evade 
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evade the neceſſity of the entry by the heir 


for the purpoſe of taking advantage of 
the defeazance of a prior eſtate. In order 
to diſtinguiſh between ſpringing uſes, and 
conditional limitations, I muſt obſerve, that 
where the grantor departs with the whole 
fee, and limits the uſe upon the ſeiſin fo tranſ- 
ferred to B. in tail, or for life, until C.”s 
return from Rome, and then to the ule of 
C., &c, : this limitation to C. is termed a 
ſpringing or ſhifting uſe. But where the 
grantor only parts in the firſt inſtance with 
an eſtate leſs than the fee, the eſtate fo cre- 
ated may be defeated by a conditional limi- 
tation; and upon the determination of it, 
the next ſubſequent eſtate immediately be- 
comes veſted without entry or claim . But 
in theſe caſes it is abſolutely neceſſary to 
make uſe of words of limitation; which 
words * are, quam diu, dummodo, dum, quouſ- 
que, durante; whereas words of condition are, 
ſub conditione, ita quod, fi contingat, proviſo. 
If words of condition are inſerted, then the 
particular eſtate cannot ceaſe without entry 
by the grantor or his heirs, 


f Co. Litt. 214. b. 
* Mary Portington's caſe, 10 Co. 41. b. 


FH Thus 


MVSEVM 


BRITANNICVM 


crap. 11.] Stat. 27. Hen. 8. c. 10. 

Thus if there be tenant for life, with 
remainder in fee, upon condition that tenant 
for life (being a feme ſole) ſhould continue 
unmarried, and ſhe afterwards marry ; 
though the heir of the grantor may enter, 
yet by ſuch entry he defeats the remainder *, 
But if an eſtate be granted to A. /o long as 
ſhe ſhall continue unmarried , or to A. for 
life, i tam diu in pura viduitate viveret *, and 
the remainder be granted to B.; upon the 
marriage of A. her eflate determines by the 
nature of its limitation, and the remainder to 
B. immediately takes effect. So if a gift 
be made in tail to A. upon conditian, that if 
C. return from Rome, it ſhall thenceforth 
immediately remain to B.; in this caſe the 
limitation over can never take effect as a 
remainder ; becauſe the eſtate tail cannot 
ceaſe without an entry by the grantor or his 
heirs, which entry would defeat the remain- 
der m. But if a feoffment be made to A. 
and the heirs ef his body until C.'s return 


h W. Jones, 58. See 155. 


alſo Plowd. 29. m-Co, Litt, 214. b. 
W. Jones, 58, W. Jones 58. Plowd. 
* Co. Litt. 214. b. 413. 3 


See 2 Black, Com. 
| 1 from 
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from Rome, and after C.'s return, ta be 
in fee; here upon C. 's return, the limitation 
to B. will veſt", | 


But when limitations over operate by way 
of ſhifting or ſecondary uſes, they take effect, 
whether the words, which cauſe their taking 
effect, be words of limitation or condition *. 
Thus where a fine was levied to and to the 
uſe of B. in fee, upon condition that he ſhould 
pay A. (who was the conuzor) 41. per 
annum, and in default of payment to the uſe 
of A. for life; it was faid, that as this was 
limited to the conuzor, jt was a condition; but 
if it had been limited to a ſtranger, it would 
have been a good ſpringing uſe upon the non- 
performance of the condition ®, To prove 
this the caſe of Bracebridge was cited which 
ſo far as relates to the preſent point was, that 
A. ſeiſed of the reverſion of ſome lands grant- 
ed them to B. and C. and their heirs, to their 
own ule, upon condition to pay a certain ſum on 


W. Jones, 58. Sed. ® Sce 2 Leon. 16, 
vide Shep. T. 121, con- P Smith v. Warren, 
tra. But the authorities Cro. Eliz. 688. | 
there cited do not ſupport 2 Plowd. 421. Moor 
- his poſition. | 99. pl. 243. S. C. 


2 par- 


CHAP. 11.] Stat. 27 Hen. 8. c. 10. 


2 particular day ; and in default thereof to 
ſtand ſeiſed to certain uſes. Default was 
made in payment, and it was held, that by 
virtue of the ſtatute 27 Hen. 8. c. 10. the 
uſe was diveſted out of the grantees. 


It is a general rule, that where an eſtate 
tail is limited, and a ſecondary- or ſhifting 
uſe is limited thereon, the tenant in tail may 
by recovery bar the limitations over “. 
Therefore, it is ſaid, © If tenant in tail be 
« with a limitation ſo long as ſuch a tree 
ce ſhall ſtand, a common recovery will bar 
ce that limitation *,” 


When an eſtate in fee is granted or de- 
viſed, with a ſhifting uſe or ſecondary 
fee limited thereupon, this ſecondary or 
ſhifting uſe in fee muſt be expreſsly limited, 
ſo as to take effect within the compaſs of 
a life or lives in being, and 21 years 
after; otherwiſe it will come within the rea- 


* Page v. Hayward, 2 * In the caſe of Ben- 
Salk. 570. vide 1 Lev. ſon v. Hodſon, 1 Mod. 
38. 1 Sid. 103. See 111. 

Fearne 15, 16. 
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ſons of a perpetuity. This limitation of 
time is not, as Mr. Hargrave © properly ob- 
ſerves, arbitrarily preſcribed ; therefore, in 
the caſe 'of a poſthumous child, it may 
be extended to a few months longer. But 
here we muſt make a diſtinction, where the 


whole fee is firſt limited with a ſhifting uſe, 


or ſecondary fee thereon; and where the 
limitation of the uſe, in the firſt inſtance, is 


in tail. In the former caſe, we have ſeen, 


that the ſhifting or ſecondary uſe muſt be 
expreſsly confined to the period of a life or 
lives in being, and 2x years, and perhaps a 
few months over: becauſe, as theſe kind of 
ſhifting uſes are not barrable by recovery, 
they would tend to a perpetuity. Thus, if 
an eſtate be limited to A. and his heirs, and 
if B. (a perſon then in gfe) die without 
leaving any iſſue living at his deceaſe, or if 
having ſuch iſſue, all of them ſhould die un- 
der the age of 21 years, then to the uſe of 
C. and his heirs; this limitation is good, be- 
cauſe it is not limited after a total failure of 
iſſue of B. But if an eſtate be limited to A. 
for life, remainder to truſtees to preſerve 


Har. Co. Litt. 20. a. note 5. 
contingent 


+» 


CHAP. II.] Stat. 27 Hen. 8. c. 10. 


contingent remainders, remainder to- the 
firſt and other ſons of A. in tail, remainder 
over; with a proviſo, that if B. die, and 
there ſhould be a total failure of heirs, or 
heirs of the body of B. then the uſes lhmited 
to A. and his ſons ſhould ceaſe, and the lands 
remain to the uſe of C. and his heirs: this 
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limitation to C. is valid; becauſe when the 


firſt tenant in tail comes into poſſeſſion, he 
may bar it by a common recovery, and 
therefore there is no danger of a. perpe- 
tuity *, | 


(8.) 1 have hitherto only noticed ſuch 
ſhifting or ſpringing uſes as take effect, or 
ariſe, upon an event provided for by the 
deed, in. which the original limitations, in- 
tended to be defeated thereby, are created. 
But there is a ſpecies of ſhifting or future 
uſe, which ariſes from the act of ſome agent 
or perſon nominated in the deed; and this 
is called a uſe, ariſing from the execution of 
a power, Every power of this kind is 
a power of revocation, and new appoint- 


© SceNiccolls v. Shef- v. Heneage, 4 Term Rep. 
held, 2 Bro. 215. Doe 13. ante 129, 


ment; 


Of ſhifting or 
ſecondary uſes 
ariling upon the 
execution of ' 
powers. 


— , — — — 


* 
| 
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ment; for the new uſes and eſtates created 


under the appointment, muſt neceſſarily (as 
to the extent of ſuch appointment) revoke, 
defeat, or abridge the uſes, which exiſted, 
and were executed, previouſly to the new 
limitation *. Sometimes an expreſs power 
of revocation is limited prior, to the power 


of appointing new uſes, But this is never 


neceſſary. 


Powers of appointment are adopted un- 
der various circumſtances, and they may 
either by the expreſs proviſion of the deed 
precede, or be reſerved after, the limitation 
of uſes intended to be executed ſubject to 
ſuch powers. Thus an eſtate may be limited 
to J. S. and his heirs, to ſuch uſes as A. ſhall 
appoint, and in default of appointment, and 


ſubject thereto, to the uſe of A. and his 


heirs. But it is perfectly immaterial *, whe- 
ther the power actually precedes, or comes 
after, the limitation of the uſe to A. and his 
heirs. Thus, if an eſtate be limited to J. S. 
and his heirs, to the uſe of A. for life, with 


* See 3 Vern. 511. f See 4 Term. Rep. 
Moor, 611. 181, 


remainder 


7 


CHAP. 11.] Stat. 27 Hen. 8. c. 10. 


remainder to the uſe of his heirs, or to 
ſuch uſes as he ſhall appoint; here A. may 
appoint the uſe; which appointment will 
precede and defeat the limitation to, or uſe 
executed in, his heirs*. Indeed in a caſe * 


where an eſtate was limited to the uſe 


of H.R. and his heirs, and to ſuch uſes 
as he ſhould appoint by will, Lord Hard- 
wicke thought, that the word and muſt be 
underſtood disjunctively for the word or, in 
order to comply with the intention of the 
parties. 
ment, or leaſe and releaſe, be made to J. S. 
and his heirs, to the uſe of J. S. and his 
heirs, with a power of revocation reſerved 
thereupon, ſuch power is void ; becauſe 


J. S. is in by the common law ', 
In 


E It is ſo ſaid in MSS, 
opinion, ſigned P. King, 
July 12th, 1714- 

bd Dobbins v. Bowman, 
3 Atk. 408. 

i Co. Litt. 237. . 
Shep. Touch. 525. I 
have ſometimes ſeen con- 
veyances made to pur- 
chaſers to prevent dower 
in this manner; the eſlate 


is limited to the purchaſer 
and his heirs, to ſuch uſes 
as he ſhall appoint by 
deed or will, and in de- 
fault of and ſubject to 
ſuen appointment, to the 
uſe of the purchaſer and 
his heirs, Now it may 
be properly queſtioned, 
whether ſuch a power of 
appointment can be exer- 


cifed ; 
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In moſt modern marriage ſettlements of 
conſequence, you will find a power of ſell- 
ing and exchanging limited to the releaſees, 
and powers of leaſing and jointuring re- 
ſerved to the tenants for lives. All theſe 
powers, by whatever words they are created, 
take effect by way of limitation of uſe out 
of the original ſeifin of the feoffees, or re- 
leaſees. 


Powers of leaſing were very frequent ſoon 
after the ſtatute of uſes. In a caſe 42 Eliz*, 
a power of leaſing is mentioned as a com- 
mon thing; and it 1s there ſaid, that the 
words uſual in ſuch powers were, 10 make 
leaſes or demiſe for 21 years, or three lives; 
which words ſhould be underſtood to limit 
the uſe; and that if a leaſe ſhould be made 
in the words of a demiſe, it ſhould enure as a 
limitation of the uſe for the term. It is ob- 
ſervable, that the moſt early precedents of 


ciſed; for ſubject to the 
power the purchaſer is 
in by the common "law z 
and it does not appear 
to me, that the reſer- 
vation of the power Le- 
Fore the limitation to the 


purchaſer, can make any 
difference between this 
caſe, and that cited above. 

* Moor, 611. See Lea- 
per v. Wroth, cited 6 
Co. 33. a. Cro. Eliz. 5. 
1 Leon. 35. 


leaſing 


CHAP, 11.] Stat. 27 Hen. 8. c. 10. 


leaſing powers, enable the party to {eaſe or 


demiſe; whereas the leaſe being nothing 
more than a limitation of the uſe, the words 
authorizing it ſhould be, limit and appoint 
by way of leaſe or demiſe; and yet the old 


form of leaſing powers is in this reſpect ſtill 
preſerved in the moſt approved modern pre - 
cedents”. I find, however, among Bridge- 
man's precedents, ſeveral powers of this 
kind, in which the words limit and appoint 


are expreſsly uſed *, 


Lord Coke tells us“, that powers of re- 


vocation in voluntary ſettlements were very 


frequent in his time. Thus if a man ſeiſed 
in fee, for the advancement of his blood, 
covenanted to ſtand ſeiſed to the uſe of him- 
ſelf for life, with remainder over, he would 
annex a power of revoking thoſe uſes, 
Theſe powers, however, when reſerved to 
the grantors or owners of eſtates, were, 
like the voluntary conveyances, in which 
they were reſerved, fraudulent, as againſt 


i See Weſt's Symb. ſ. 12, 17. 98. Kc. So alſo 
275. I Leon. 35. as to powers of jointurings 

m See App. 2 ibid. 14. 17, &c. 

See 2 Bridg. Conv, o Co. Litt. 237. a. 


purchaſers, 
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. purchaſers, by the 27 Eliz. c. 45. General 


powers, therefore, of this kind, have been 
long ſince diſuſed in ſettlements, becauſe 
even when reſtrained by the conſent of truſ- 
tees, it has been doubted, whether they do 
not come within the proviſion of that ſta- 
tute . A power was then introduced into 


ſettlements, whereby the prior uſes were re- 


voked, in caſe the grantor ſhould jr/ ſettle 
other lands of equal value to the ſame uſes: 
This power, as Mr. Booth obſerves", was 
found inconvenient, becauſe few people are 
in circumſtances to buy new eſtates, till they 
have ſold their old ones. The modern 
power of ſelling and exchanging, which is 
reſerved to the releaſees, anſwers every pur- 


pole *. 


Powers of the nature before deſcribed are 
either, firſt, ſimply collateral to the land; 
or ſecondly, relating to the land. 


» See Shep. Touch. 82. b. 
64. r See opinion at the 

4 See 2 Bac. Ab. 607. endof Hill, Shep. Touch. 
and Buller v. Waterhouſe, See App. 3. 
T. Jones, 94. 3 Co. 


Firſt, 


7 
CHAP. .] Stat. 27 Hen. 8. c. 10. 

Irſt. Powers collateral are ſuch, as are 
reſerved to perſons, who have no preſent 
intereſt in the land, and by the revocation 
of the former uſes are to have nothing *. 
Such are the powers juſt mentioned of ſell- 
ing, and exchanging, when reſerved to the 
releaſees. A collateral power cannot be 
releaſed nor extinguiſhed either by the per- 
ſon, to whom ſuch power is reſerved, or by 
the perſon claiming the eſtate, ſubject to 
it. Therefore, if a feoffment be made 
in fee by A. to divers uſes, with a pro- 
viſo, that if B. (a ſtranger) ſhall revoke, 
the uſes ſhall ceaſe; B. cannot releaſe this 
power; and a fine levied, or feoffment made 
by him, will not extinguiſh it; becauſe, 
as the perſon to be benefitted under the re- 
vocation does not claim the eſtate from or 
under B., but is in under the original ſettler, fo 
he is not barred by his act. So in the 
caſe of Willis v. Shorral *, Lord Hardwicke 
held, that a power, veſted in a ſtranger to 
limit a term of years for raifing a ſum of 
money upon a certain event, could, not be 


* Co. Litt. 237. a. bany's caſes, ibid, 111. a. 
Hard. 415. 1P. W. 17c, Moor. 605. 
t Cited in Digge's caſe, v. 1 Atk. 474. 
1 Co. 174. a, See Al- 
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deſtroyed by a fine levied by the perfon, 
who claimed the lands ſubject to the power. 


Secondly. Powers relating to the land 
are either appendant, or in groſs. 


Powers appendant, are ſuch, as upon their 


execution are to take effect during the con- 


tinuance of the eſtate of the perſon, to whom 
ſuch power is reſerved. Of this kind are 
powers reſerved to tenants for lives to make 
leaſes * With reſpect to theſe powers, any 
conveyance by the tenant for life, which 
wholly transfers his legal and beneficial in- 
tereſt, will entirely deſtroy them”, But if 
a tenant for life convey away his legal 
eſtate for life merely for the purpoſe of 
letting in a particular charge, this, it ſeems, 
will not deſtroy a power of leaſing previouſly 
reſeryed to him *, 


In eſtate be limited to the uſe of A. for 
life, with many remainders over to other 


_ perſons, and with a power of revocation and 


new appointment teſerved to A. as to the 


* Hard. 415. Bulkeley, Dougl, Rep. 
7 Ibid, 292, 2nd edition, 
Ren, leſſce of Hall v. 


whole 


char. 11.] Stat. 27 Hen. 8. c. 10. 


whole fee, this power may be called appen- 
dant, becauſe it comes within the compaſs 
of A. 's eſtate for life. Therefore if A. by 
leaſe and releaſe, or bargain and ſale, convey 
life his, eſtate abſolutely to B., this ſuſpends 
the power as to the remainder of the fee*. 
But if he make a leaſe for years, though 
that leaſe be tantamount in duration to a 
conveyance of the whole freehold ©, ſuch 
leaſe, it ſeems, cannot ſuſpend nor deſtroy 
the power. 


So the uſual power of appointment, li- 
mited to a purchaſer to prevent the dower 
of his wife from attaching upon the eſtate, 
muſt be conſidered as a power appendant. 
And therefore, if the purchaſer afterwards 
convey away the fee by leaſe and releaſe, 
fine, or any other conveyance, without hay- 
ing had recourſe to the power, the power is 
thereby extinguiſhed. . 


A power in groſs is reſerved to a per- 
ſon, who has an eſtate in the land, but 


a See 2 Roll. Ab. 263. 263. 
pl. 2. < Goodright v. Cator, 
o Snape v. Turton, W. Dougl. 477. 2nd edition. 
Jones, 392. 2 Roll. Ab. 
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ster. v. the eſtate, to be created under the power, is 
"Of imitarionzof not to commence until the determination of 
of legal eſtates the eſtate of ſuch perſon. Thus, if there 


he ſt . * 
which afer be tenant for life, with a power to make a 


— jointure on an aftertaken wife, or to make a 
leaſe for years, to commence after his death, 
to raiſe portions for daughters ; theſe are 

powers in groſs *, Theſe powers, ſays Lord 
Hale“, „may by apt words be deſtroyed 
ce by releaſe, or by a fine or feoffment', 
ce which carry away and include all things 
« relating to the land: but an aſſignment of 
cc zotum ſtatum ſuum, or other alteration of 
cc the eſtate for life, does not affect ſuch 
« a power.” Therefore, if a tenant for life 
convey by leaſe 'and releaſe, or bargain and 
ſale in fee, he does not deſtroy a power in 
groſs, reſerved to him: for it is the nature 

of theſe conveyances to pafs only, what the 
tenant might lawfully convey. But if a 
tenant for life, having a power in groſs re- 
ſerved to him, exerciſes that power by will, 
and afterwards the remainder of the eſtate 


4 See Edwards v. Sla- caſe is erroneouſly called 
ter, Hard. 410. 416. collateral ; whereas, ac- 
* [bid. cording to Lord Hale's 
f So by recovery. Savile diſtinction, it was cer- 
v. Blacket, P. W. 777, tainly in gro/, 
Note, the power in that 


CHAP, 11.] Stat. 27 Hen. 8. c. 10. 


in fee becomes veſted in him, the power is 
merged and extinguiſhed by the acceſſion of 


the fee . 


Having explained the nature of powers in 
general, and the manner in which they may 
be deſtroyed or ſuſpended, I ſhall defer the 
further conſideration of them to a ſubſe- 
quent part of this work, when I ſhall ex- 
amine the deed or inſtrument, by which 


powers are executed, 


From what has been already faid*, it 
is now, perhaps, ſcarce neceſſary to men- 
tion, that all future and ſhifting uſes ſhould 
be limited to ariſe out of the eſtate of the 
feaffees, releaſees, &c. and not out of the 
eſtate of ceſtuigue uſe: for if a future uſe 
be limited out of the eſtate of the latter, it 
would in fact be the limitation of a uſe upon 
a uſe ; which the law will not permit. It 
follows, that no ſpringing uſe can be limited 
upon a bargain and ſale: for the uſe cannot 
ariſe out of the eſtate of the bargainee, he 
being merely a ceſtuigue uſe ; nor can it ariſe 


11 Co. 136. b. 137. a: 
Co. Litt. 271. b. 


M 3 


1 Croſs v. Hudſon, 3 


Bro. 30. 
Ante ſ. 11. (5. 
| out 
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out of the original ſeiſin of the bargainer ; 
for after the bargain and ſale, there can be 
no poſſibility of ſeiſin remaining in him. 
But this I ſhall explain more fully hereafter. 
As to powers of leafing, they can neither be 
reſerved upon a bargain and fale*, nor upon 
a covenant to ſtand ſeiſed': for the con- 
ſideration in the latter conveyance can only 
extend to the covenantor, and thoſe of his 
blood, and not to a leſſee. But general 
powers of revocation may be reſerved upon 
a covenant to ſtand ſeiſed “. 


VI. I have now explained how, and 
in what caſes, the creation and limitation 
of eſtates by way of uſe fince the ſtatute 
correſpond with, and differ from, the an- 
tient manner of limiting and creating eſtates 
at common law. I ſhall now proceed 
to point out the alterations produced by the 
ſtatute of uſes in the antient laws relative 
to remitter. FE 5 


It is not my intention here to enter into 
a diſcuſſion of the laws of remitter, as they 


* Poph. 81. | m See Shep. Touch, 
| Mildway v. Standiſh, 524. 
Moore, 144. | 


ſtood 


CHAP. 11.] Stat. 27 Hen. 8. c. 10. 


ſtood at the common law. I ſhall only pre- 
miſe, that by the common law, if tenant in 
tail hid enfeoffed his ſon in fee, which ſon 
at the time of the feoffment was within age, 
and the tenant in tail had died ; the ſon, after 
the father's death, as heir in tail, would have 
been remitted to his former eſtate *. But 
fince 'the ſtatute, if tenant in tail make a 
feoffment in fee to the w/e of his iſſue being 
within age, and to his heirs, and then die; 
and the right of the eſtate tail deſcend to the 
iſſue, being within age; the iſſue ſhall not 
be remitted; for the iſſue has the »/e in fee 
by the feoffment, and then the ſtatute exe- 
cutes it in ſuch manner, and plight, as it 
was firſt limited. But in this caſe, if the 
iſſue waive the poſſeſſion, and bring a for- 


medon in the deſcender, and recover againſt 


the feoffees, he ſhall be remitted *®, 


It was a rule, therefore, that if an infant, or 
a woman, having right to lands diſcontinued, 
whereon entry was not lawful, came to ſuch 
lands by way of «/e raiſed out of the eſtate, 
the firſt taker ſhould not be remitted *, So in 


z Litt. ſec. 660. © Hob. 255. 
> Co. Litt, 348. b. 


M 4 Amy 
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Amy Townfend's caſe , where tenant in tail 
made a feoffment in fee to the uſe of ſhis 
wife for life; remainder to his ſon and heir 
apparent in fee. The feoffor and his wife 
died; and it was determined, that the heir 
in tail was not remitted. However, though 


the #r/ taker be not, as in the caſe of the 
iſſue put by Lord Coke, yet it ſeems, that 


the iſſue of that iſſue, or the one in remain- 
der after the firſt taker, ſhall be remitted *. 


Amy Townſend's caſe was not affected 
by the ſtatute 32 Hen, 8. That ſtatute 
directs, that the fine or feoffment of the 
huſband of the wife's land ſhall not operate 
as a diſcontinuance : and therefore, as to the 
wife and thoſe, claiming under her, it has 
conſiderably leſſened the effect of the ſtatute 
of uſes upon remitters. The cafe of Dun- 
combe v. Wingfield * was in ſubſtance thus : 
A. and B. his wife, being ſeiſed in fee in 
right of B., levied a fine with proclamations. 
to the vſe of themſelves, and the heirs of 
their two bodies begotten, remainder to 
J. S. for life, remainder to W. in tail, re- 


4 Dyer, 54. | 2. b. f Hob. 254. Vide 8 
Hob. 255. Plowd. 111. Co. 71, b. Dyer, 191. 
Co. Litt. 348. b. b. 


mainder 


CHAP. 11. ] Stat. 27 Hen. 8. c. 10. 

mainder to B. (the wife) in fee; afterwatds 
A. alone levied another fine with proclama- 
tions to the uſe of himſelf and wife in ſpecial 
tail as before, remainder to himſelf in tail, 
remainder to himſelf and E. M. in fee. B. 
died without ifſue, and then A. died. Upon 
this ſtate of the caſe, three material points 
were ſettled. The firſt point was, that where 
huſband and wife are tenants ia ſpecial tail, 
and the huſband diſcontinues by fine or 
feoffment, and takes back an eltate in ſpe- 
cial tail to himſelf and wife, the wife is ip/ 
facto remitted, and of courſe the huſband ; 
though it 1s true the huſband is ſo far bound 
by his own act, that he cannot claim it in 
his own perſon. That in Amy Townſend's 
caſe the right of the wife was not within the 
ſaving of the ſtatute of uſes, and of courſe 
ſhe was not remitted againſt the expreſs 
words of that ſtatute : but that the 32 Hen. 
8. had changed the reaſon of that caſe; ſo 
that now, the uſe being raiſed to the wife 
out of the eſtate, created by the fine, ſhe is 


not in of an eſtate diſcontinued, but of an 


eſtate whereupon ſhe might enter after her 
huſband's death; and that a right of entry 
was ſufficient to ſupport her remitter, with- 


out an actual entry, That it was true the 
f fine 
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fine of the huſband alone finally and totally 
barred the iflues in tail, and therefore dif- 
fered from a feoffment at the common law ; 
yet the entail, which is barred as to the iſſue, 
remained, notwithſtanding the fine, to the 
wife in right, as to herſelf, and to all eſtates 
and remainders depending upon 1t, and to all 
the conſequences of benefit to herſelf, and 
to others by her, as lozg as ſhe lived, as 
amply and beneficially, as if the fine had not 
been levied. —2d point. As the huſband 
and wife were both remitted to the firſt 
eſtate tail, of conſequence J. S. and thoſe in 
remainder expectant on that tail, were alſo 
remitted. Bur that upon the death of the 
wife, the remainders were diſlodged, and 
turned into rights, as they were by the fine, 
and would have been, if the wife had not 
been remitted.—As to the 3d point, it was 
held, that after the death of the wife the re- 
mitter ceaſed, and the land returned again 
into the eſtate paſſed by the ſecond fine; 
which eſtate continued during the life of 
the huſband, and would continue as long as 
there was iſſue, if there had been any; for 
till then, thoſe in remainder had no title to 
demand the land : but after the death of the 
huſband and wife without iſſue, the entry of 


LS. 
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J. S. was lawful. In this caſe Lord Ho- 
bart ſaid, that if after the death of the wife 
the huſband had properly ſuffered a reco- 
very, he would have barred all the remain- 
ders depending upon any of the eſtates. He 
alſo held in another place, in the ſame argu- 
ment, that if the wife had ſurvived the huſ- 
band, and had ſuffered a recovery, it would 
have barred the remainder depending upon 
the firſt eſtate tail; but ſo long as there was 
iſſue living between them, the premiſes 
would go according to the eſtate PR 7 
the ſecond fine. 


It is agreed in the books, that if in 
the above caſe, the huſband had made 
a feoffment, inſtead of levying a fine, it 
would not have &arred, but only have di/- 
continued, the right of the iſſue ?. There- 
fore, as the wife by her entry would have 
been remitted, ſo ſhe would have purged 
the diſcontinuance, 2nd reſtored the right 
of the iſſue, by reſtoring the diſcontinued 
eſtate tail. If too a tenant in tail make 
a feoffment to the / of himſelf in fee, 
or to the uſe of himſelf for life, remainder 
to B. for years, and does not diſpoſe of the 


$ 1 Lev. 49. 1 Sid. 63. 


reverſion ; 
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Szer. Vi. reyerſion; in either caſe, the iſſue, it ſeems, 
the efſeft of is remitted, though the tenant in tail himſelf 


ſtatute of 


Jaws of remitter. 

Srer. VII, VII. I have before obſerved, that uſes 
Be qeclarations {1 their commencement were of a ſecret 
ah nature, depending merely upon a parol 

I agreement or declaration between the feoffee 
and ceſtuique uſe. But in proceſs of time 
it was found neceſſary to make ſome certain 
declaration of the uſe, indicative of the in- 
tention of the parties ; and this declaration 
of the uſe muſt now by the ſtatute 29 Car, 
2. c. 18 be in writing *, 


The conveyances by bargain and ſale, 
and covenant to ſtand ſeiſed, are in fact 
nothing more than declarations of uſes; for 
the uſe being ſerved out of the ſeiſin of the 
bargainor and covenantor in thoſe convey- 
ances, they merely ſerve to declare the uſe 
to the bargainee and covenantee. But upon 
ſuch conveyances as operate by way of 
tranſmutation of poſſeſſion, the uſe may be 


1 Roll, rep. 260. a. Lane. 93 to 96. | ; 
Moor, 846. pl. 1143. See Holt's Rep. 736. 
B. N. C. 215. 8 Co. 72. 


declared 
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declared by a deed or writing diſtinct from 


the conveyance, by which the poſſeſſion is 
transferred. Indeed upon the conveyances 
by feoffment and leaſe and releaſe, it is now 
univerſally the practice to declare the uſe in 
the ſame deed immediately after the haben- 
dum. But in reſpect to fines and recove- 
ries, the uſes are declared either by deed 
precedent or ſubſequent to the levying of the 
former, or ſuffering the latter. After the 
ſtatute 27 H. 8. c. 10. it became a queſtion- 
able point, whether if a recovery were ſuf- 
fered or fine levied, without any previous 
declaration of the uſes, any ſubſequent deed 
could direct them? For it was thought, 
that upon ſuffering the recovery or levying 
the fine, the uſe reſulted to the recoveree or 
conuſor, which reſulting uſe the ſtatute im- 
mediately executed: ſo that the uſe being 
once veſted and executed by the ſtatute, it 
could not be diveſted by any ſubſequent 
declaration. However in Downman's caſe * it 
was determined, that though the uſe reſult- 
ed to the recoveree or conuzor until the ſub- 
ſequent declaration, yet when that was made, 
the uſe was immediately executed according 


» g Co, 7. b. See Baſſett's caſe, Dyer, 136. a. 
to 
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to the declaration. Soon after the ſtatute 
29 Car. 2. c. 3., which dires'that all crea- 
tions and declarations of uſes ſhall be in 
writing, it again became a doubt, whether 
reſulting uſes upon fines and recoveries were 
not ſo executed as to exclude any ſubſequent 
deed © : for it was ſuppoſed, that the ſtatute 


required the uſe to be declared either pre- 


viouſly to, or at the time of, levying or ſuf- 
fering ſuch fines and recoveries, Therefore 
by the ſtatute 4 Anne, c. 16. f. 15. decla- 
rations of the uſes of fines and recoveries 
manifeſted by any deed, made by the party, 
after the levying of ſuch fines or ſuffering 
ſuch recoveries, ſhall be as effectual, as if 
the 29 Car. 2. c. 3. had not been made *. 
Obſerve here, that this latter ſtatute only men- 
tions fines and recoveries; therefore the ſame 
doubt ftill remains as to the conveyance by 
feoffment. 


I ſhall now conſider, Firſt, who may de- 


clare uſes, Secondly, In what caſes one 


declaration of the uſe fhall be controuled or 
annulled by a ſubſequent declaration,— 


© See Gilb. uſes, 62. where the declaration of 
« See Buſkell v. Bur- uſes was four years after 
lanc, Holt's rep. 733, the fine had been levied. 


Thirdly, 


CHAP, u.] Stat. 27 Hen. 8. c. 10. 


Thirdly, The general conſtruction upon, 
and effect of, the declaration of uſes. 


Firſt. Who may declare or limit the 
uſe. 


The king may declare uſes upon his let- 
ters patent, though indeed the patent of itſelf 
implies a uſe. But if the king grant lands 
to J. S. and his heirs by his letters patent, 
to the uſe of J. S. for liſe; here J. S. has 
only an eſtate for life, and the king has the 
inheritance without any office found: for 
implication out of matter of record ever 
amounts to matter of record. The queen 
may alſo declare uſes . 


An ideot or perſon of non-ſane memory 
may declare uſes upon a fine or recovery ; 
which declaration of uſes will continue valid 
as long as the conveyance, upon which the 
uſes are declared, remains of force ?. The 


ſame law holds as to an infant. Therefore 
© Bac. uſes, 66. ſee 4 Leon. 89. and Sir 
* Thbid. Butler Wentworth's caſe, 


t Mansficid's caſe, 12 cited 2 Veſ. 403, 3 Atk. 
Co. 124. Lewing's caſe, 313. 


cited 10 Co. 42. b. But 
if 
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| iſ an inſane levy a fine, or ſuffer a recovery; 


and limit the uſe thereupon, he cannot avoid 


the declaration of the ufe, without avoiding 


alſo the fine or recovery *:; for as the matter 
of record ſtands, the law ſuppoſes, that the 
conuzor or recoveree was of full age; and 
the deed to declare the uſes, being part of 


the fine or recovery, ſhall ſtand likewiſe: 


Baron and feme. 


But a covenant by an infant in conſideration 
of marriage or blood to ſtand ſeiſed to an 
uſe, is utterly void. So if an infant agree 
to levy a fine to certain uſes, when he comes 
of age, ſuch agreement will not operate as 
a declaration of the uſes of the fine levied in 
purſuance thereof. 


It ſeems, that a feme covert cannot, with- 
out the conſent of her baron, create or limit 
the uſe of her lands. But if baron and feme 
levy a fine, or ſuffer a recovery, of lands, 
of which they are ſeiſed in right of the feme, 
or whereout the feme is entitled to dower, 
though they ought regularly to join in the 


D Bac. uſes, 69. 2 & Nightingale v. Fer- 
Co. 58. a. 10 Co. 42. rers, 3 P. W. 207. 
b. 3 Ark. 710. Moor, 1 See And. 164. pl. 
22. pl. 73. 20g. in caſe OE v. 
Bac. uſes, 67. Blythe. 


Sts 
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declaration of the uſes of ſuch fine or reco- 
very, yet if the huſband: in ſuch caſe alone 
declare the uſes, his declaration will. bind 
the feme (although an infant), if ſhe 
do not diſſent to it“: for as ſhe. joined 
with her huſband in the fine or recovery, 
the preſumption is, if the contrary cannot 
appear, that ſhe agreed with him in the de- 
claration of uſes. Indeed if ſhe acquieſce 
for any length of time after her huſband's 
death in the declaratiun of uſes made by 
him, - ſhe cannot afterwards invalidate the 
fine or recovery ®. As the conveyances by 
feoffment and leaſe and releaſe do not bind 
the feme, though ſhe be a party, ſo any de- 
claration by her and her huſband of the uſes 
raiſed upon thoſe conveyances ſhall be void 
as to her*, But if huſband and wife bar- 
gain and fell lands for money, and after- 
wards levy a fine to the bargainee, the bar- 
gain and fale is conſidered merely as the 
declaration of the uſe of the fine, and as ſuch 


will bind the wife for ever 2. If in declar- 


m 2 Roll. ab. 798. o Swanton v. Raven, 
» Beckwith's caſe, 2 3 Atk. 105. 
Co. 57. a» Moor, 197. ? Gilb. uſes, 244- 
Anon, Moor, 22. pl. 73. 1 2Cc.57.a. Moor, 
Luſher v. Banbong, Dy. 22. pl. 73. 
290. a. 
Vol. I. N ing 
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— ſuffered of lands, held in right of the wife, 

the huſband and wife make ſeparate decla- 
rations of the uſes, neither of them can 
ſttand, and then it will be the ſame as if no 
declaration were made; in which caſe the 
uſe will reſult, and return to its former 
courſe, viz. to the feme and her heirs. 
But with reſpect to baron and feme, we 
muſt here make a diſtinction between a li- 
mitation of the uſe of part of the eſtate in 
the land, and the limitation of the uſe of 
part of the land itſelf, This diſtinction was 
taken in Beckwith's caſe. Thus, if huſ- 
band and wife differ in the limitation of the 
particular uſe, but concur in the limitation 
of the uſes in remainder, yet the whole of 
the uſes are void. But if they agree in li- 
miting the uſe of part of the land itſelf, and 
vary in the delaration of the uſe of the re- 
fidue, the declaration ſhall be good for the 
417% 46-1361 care heres and void for the re- 
mainder, 


| Tenant for life, So if tenant for -life and remainder-man 
un. levy a fine, or fuffer a recovery, and the te- 


r Moor, 195. pl. 347. 3 2 Co. 56. b. 58. a. 
| nant 


hAP. 11. ] Sat. 27 Hun. 8. c. 10. 

nant for life alone declare the uſes, this de- 
claration ſhall not affect the remainder 
man. And it ſhould ſeem, that if the 
remainder-man ſeal, and be a party to, the 
deed, in which the tenant for life alone cove- 
nants to ſuffer a recovery, &c. to certain 
uſes, this does not bind the remainder-man, 
though he afterwards ſhould join in ſuffering 
the recovery, &c*, Joint - tenants may 
each declare different uſes of their reſpec- 
tive ſhares “. 


Secondly. In what caſes the firſt decla- 
ration of the uſe ſhall be controuled by a 
ſubſequent one, a 


If there had been a deed precedent to lead 
the uſes of a fine or recovery before the ſta- 
tute of frauds, there could have been no aver- 
ment by parol of any other uſes, than what 
appeared upon ſuch precedent deed . But 
a ſubfequent deed or writing, declaring uſes 


* See Roe v. Pop- an infant; therefore guar. 
ham, Dougl. 25. Y 2 Co. 58. a. 

* Per Maſter of the » Counteſs of Rut- 
Rolls in Nightingale v. land's caſe, 5 Co. 25, b. 
Ferrers, 3 P. W. 206. 26. a. Dowman's caſe, 
But note, in that caſe the 9 Co. 10. b. 
perſon in remainder was 


N 2 different 
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src r. VH. different from thoſe limited in the pre- 
7 2 cedent deed, was a ſufficient alteration 


of the firſt uſes. But this ſecond deed 
ſhould have been executed before the reco- 
very was ſuffered or fine levied *; for aſter- 


| wards the recoveree or conuzor could by no 


means have avoided the prior uſes. But 


herein they made a diſtinction, viz. if a re- 


covery were ſuffered or fine levied without 
any previous declaration of the uſes, and 
then the uſes were declared by a ſubſequent 
deed, the parties by parol might have va- 
ried the uſes from thoſe declared in the 
original declaration . But ſince the ſtatute 

of frauds, which requires all declarations 


of truſt to be in writing, there cannot be 


a parol averment, except indeed it be to 
rebut a reſulting uſe . Subject to . this 
ſtatute, the rules relating to declarations of 
uſes are nearly the ſame, as they were for- 
merly. Theretore if there be a deed lead- 
ing the uſes of a recovery or fine, and a 


ſubſequent declaration be alſo made by deed 


before the recovery is ſuffered or fine levied, 
this laſt declaration ſhall hold againſt the 


* Moor, 107. pl. 249. Y 5 Co. 26. a. 9 Co. 
See poſt Jones v. Mor- 10. b. 
ley. * Dovgl. 26. 


girl, 


CRAP. 11.] Stat. 27 Hen, 8. c. 10. 

firſt, becauſe until the recovery be ſuffered 
or fine levied, the uſe or eſtate is but direc- 
tory,” and the laſt agreement ſhall therefore 
prevail. But this rule takes place only, 
where both of the declarations are merely 
voluntary, or where the ſecond is made 
with the conſent of all perſons parties 
to, and intereſted in, the firſt declara- 
tion. Therefore where a tenant in tail con- 
veyed his eſtate by leaſe and releaſe in con- 
ſideration of marriage in ſtrict ſettlement, 
and afterwards joined in ſuffering a recovery 
to the uſe of a mortgagee; it was determined, 
that the recovery ſhould firſt enure to the 
uſes of the ſettlement *. So where A. was 
tenant for 99 years, if he ſo long lived, re- 
mainder to truſtees to ſupport contingent 
remainders, remainder to his firſt and other 
ſons in tail, remainder to himſelf in fee. 
A. having two ſons, B. and C. they 
joined in a leaſe and releaſe of the premiſes 
to certain uſes; and there was a covenant to 
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ſuffer a recovery within twelve months to 


Jones v. Morley, 2 Touch. 519. 6th ed. 
Salk. 677. Ld. Raym. » Cheney v. Hall, 
287. Show. P. C. 140, Amb. 526. Moody v. 
Comb. 429, 430. Shep. Moody, ibid, 649. 
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the ſurviving truſtee, joined in a leaſe and 


co Uſes finee the [eœuar. u, 
thoſe uſes: afterwards they, with the heir of 


releaſe to make a tenant to the precipe for 
the purpoſe of ſuffering a recovery to the 
uſes of the firſt indenture. Before any re- 
covery was ſuffered, B. the eldeſt fon died, 
and after his death, and before the ſaid re- 


covery was ſuffered, A. and C. by another 


deed covenanted to ſuffer a recovery to cer- 
tain other uſes; and before the expiration of 
the twelve months: ſpecified in the firſt deed, 
a recovery was ſuffered. Upon an ifſue 
directed, it was proved, that B. was illegi- 
timate. The queſtion now was, whether 
the firſt deed, declaring the uſes of the reco- 


very, and made by A. B. and C. ſhould 


ſtand in preference to that made by A. and 
C. alone? Lord Hardwicke held, that the 
firſt deed by A. B. and C. was a good deed 
to lead the uſes of the recovery. That 
when A. B. and C. and the heir of the ſur- 
viving truſtee made a tenant to the præcipe, 
they paſſed a defeaſible eſtate to ſerve the 
uſes of the firſt deed, and that the recovery, 
ſuffered within the twelve months, rendered 
that defeaſible eſtate indefeaſible, though 
one of the parties died before the recovery 
was ſuffered. That the laſt deed by A. 

and 


char. 11;] Stat. 27 Hen, 8. c. 10. a 


and C. was not ſufficient to alter the uſes 
declared by the firſt, becauſe not made by 
the agreement of all the parties. 


When, however, the eſtate is executed 
purſuant to the uſes declared by a deed 
precedent, then no averment by deed or 
writing can be admitted of other uſes *, 
provided the recovery be ſuffered or fine 
levied purſuant or conformable to the deed 
leading the uſes. But if the recovery or 
fine vary in circumſtances from the prece- 
dent declaration of uſes, then other uſes may 
be averred even by writing without ſeal ©, 
Here obſerve, that though the fine does not 
altogether agree with the precedent deed in 
circumſtance, yet if there be no ſubſequent 
declaration, the fine will enure to the uſes 
ſo declared. 


© Stapilton v. Stapil- 
ton, 1 Atk. 1. See Durn- 
fard v. Lane, 1 Bro, Cha, 
rep. 106. 

Shep. Touch. 579. 


och ed. 9 Co. 10. b. 11. 


a, Comb. 429. 1 Atk. 
9. See Cro. Jac. 29. 


Jones v. Morley, 


ſupra, Shep. Touch. 520. 


6th ed. Gilb. uſes, 260. 

Shep. Touch. 520, 
6th ed. 2 Co. 76. a. 
Havergill v. Hare, 2 
Roll. ab, 799. 1 Atk. 
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/ Uſes fince the [cnar. u. 
A further obſervation occnrs: if there 
be a recovery ſuffered or fine levied with- 
out a precedent deed to lead the uſes, and 
after ſuch ſuffering of the recovery or levy- 
ing of the fine, a deed is executed declar- 
ing the uſes, it ſeems, that a ſubſequent. 
deed, or writing without ſeal, will ſerve to 


alter the uſes declared by the firſt deed, 


The conſtruc- 
tion upon, and 


effet of, the de- 


clatation. 


No formal 
words are neceſ- 
ſary. 


whether ſuch firſt deed does, or does not, 
vary in circumſtances from ſuch recovery 
or fine &. | 57 51 


Thirdly. The general conſtruction upon, 
and effect of, the declaration of uſes. 


(1) A very ſlight expreſſion will ſerve 
to declare the uſes of a fine or recovery. 
No formal ſet of words is required for 
that purpoſe. Therefore whenever the 
intention of the parties can be collected 


in the limitation of the uſes of a fine 


or recoyery upon any expreſſion in a 
precedent or ſubſequent declaration or con- 
veyance, ſuch declaration or expreſſion is 


s 2 Salk. 676. 9 Co. Dy. 307.b. Shep. Touch. 
10. b. Vaviſor's caſe, 521. 6th ed. 


ſufficient 
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(2) © The declaration of the uſes muſt Mut — 
be certain, and that eſpecially in three , place, and 
© things; in the perſons to whom, in the 
lands, &c. of which, and in the eſtates by 
« which, the uſes are declared; and if there 
« want certainty in either of theſe, the de- 
ce claration is not good; and it muſt be 
ce complete in itſelf without any reference to 
te jndentures or other writings to be made 
« afterwards, for then it is but an imperfect 
communication and no complete declara- 


ce tion !.“ 


3) It is not neceſſary, that there ſhould g.. 
be a conſideration expreſſed in a deed to : 
lead or declare the uſes of a fine or reco- 


very. 
(4) It has been before obſerved, that if Whether it 


＋ © 5 reaks the de- 
a man, ſeiſed on the part of his mother, feent, when it 
declares the uſe 
to the recovetee, 


* See 3 P. W. 208. Gthed. * Fey ga: _ 
i Lord Ray. 290. 12 Mod. k See Har. Co. Litt. © 
162. 123. a. note 8. 1 Ld. 


Shep. Touch. 519. Raym. 290. 
had 
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Seer. vll. had made a feoffment without any conſide- 
Of declarations ration or declaration, and the uſe had there- 


upon reſulted to him in fee, or if he had ex- 


preſsly declared the uſe to himſelf and his 


heirs; in either caſe- the deſcent would not 
have been broken, but the lands would have 
deſcended to the heirs on the part of the 


mother. So if a tenant in tail, who takes 


by agſcent from his maternal anceſtor, ſuffer 
a recovery, and declare the uſe to himſelf in 


fee, the deſcent is-not broken, and the newly 


acquired fee will deſcend to the heirs ex 
parte maternd®, But here a diſtinction 
is taken—if a tenant in tail take by purchaſe 
under a ſettlement, made by his anceſtor 
ex parte maternd, and ſuffer a recovery with 


a declaration of the uſe to himſelf in fee, 


the eſtate in fee will deſcend to his heirs ex 
parte paternd ”, But it ſhould ſeem, that in 
this latter caſe, if the reverſion in fee ex parte 
maternd be in the tenant in tail, a fine by him 
would have a very different operation ; for 
it is the nature of a fine to let in the rever- 


 Hon®, 


1 See ante, 68, note (a) 5 Term. Rep. 
Roe dem. Crow v. 107. | 


Baldwere, 5, Term, 104. „ See 5 Term. Rep. 


* Martin v. Strachan, 108, 109, 


VIII, By 
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14 > $zcr. VIII. 
VIII. By the words and meaning of the oe en 


ſtatute, four neceſſary points are to be ob- 85 — 
ſerved for the execution of an uſe *, iſt. 
There ought to be a perſon /ciſed to the uſe. 
2dly. There muſt be a ceſtuique uſe in eſe, 
3dly. There muſt be a uſe in eſſe, /cil., in 
poſſeſſion, reverſion, or remainder, Athly. 
The eſtate or ſeiſin out of which the uſe 
ariſes ought to be veſted in ceſtuique uſe; 
for the words of the ſtatute are, and that the 
eſtate of ſuch perſon ſeiſed to the uſe ſhall be 
adjudged in ceſtuique uſe, &c. It follows, 
that if the above four maxims do not con- 
cur, there can be no execution of the uſe, 
Therefore contingent uſes. cannot be exe 
cuted by the ſtatute ® , 


The doctrine of contingent uſes is fully 2 
explained in the two caſes of Dillon v. Friene 
(or Chudleigh's caſe) and Wegg v. Vil- 
lers. | 


Chudleigh's caſe © was in effect thus: A. 
enfeoffed B. C. D. and their heirs to the uſe 
of himſelf and his heirs on the body of Mary 
(then the wife of Sir T. C.) lawfully begot- 
ten, and in default of ſuch iſſue to the uſe 


2 1 Co. 126. a. © 1 Co. 120. a. 
> Bac, uſes, 45. 
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srer. vin. of his heirs on the body of Elizabeth (then 


— — — 


the wife of R. B.) lawfully begotten; and 


by the Nature, in default of ſuch ifſue to the uſe and 


performance of his will for ten years im- 
mediately, after his death, and after the ſaid 
term ended, to the uſe of the ſaid feoffees 
and their heirs during the life of C. C. his 
| ſon, and after his death to the uſe of the firſt 
iſſue male of the ſaid C. C. lawfully to be 
begotten, and to the heirs of the body of 
ſuch firſt iſſue male lawfully begotten, and 
in default of ſuch iſſue to the uſe of the ſe- 
cond iſſue male, &c. in like manner; and 
ſo on to the tenth iſſue, with ſeveral remain- 
ders over, and with the reverſion in fee to 
the ſaid A. Afterwards A, died without 
iſſue by either of the women; and the 
feoffees before the birth of the firſt ſon of 
C. C. enfeoffed the ſaid C. C. to the uſe of 
himſelf in fee, without any conſideration, 
but with notice of the former uſes. The 
firſt ſon of C. C. was afterwards born ; and 
the queſtion was, whether the feoffment de- 
ſtroyed the uſe in remainder ſo limited to 
the firſt ſon of C. C.? which queſtion de- 
pended upon another, viz, whether before 
the contingency happened, i. e. the birth of 
the ſon, the uſe veſted, and was executed in 

| the 


CHAP. u.] Stat. 27 Hen. 8. c. 10. 
the ſon? it was determined by the majority of 
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the judges, that the uſe before the contingency of uſes ben 


was not executed in the ſon; and that the 
feoffment entirely deſtroyed, and prevented 
the execution of the uſes in contingency, 
although made without any conſideration 
and with notice. 


By the arguments of the judges in this 
caſe, it ſeems to be the better opinion, that 
upon the feoffment of A. all the uſes in ef 
were immediately executed, and that there 
was no preſent actual ſeiſin left in the feoffees, 
nor were the contingent uſes executed : that 
though there was no actual ſeifin left in the 
feoffees after the firſt feoffment, yet a poſſi= 
bility of ſeiſin remained in them to ſerve the 
contingent uſes, when they ſhould ariſe, or 
come in efſe : that this poſſibility of ſeiſin, 
if it had not been diſturbed, would have ena- 
bled the uſes, when they came in eſſe, to have 
been executed by the ſtatute ; but as at the 
time the uſes came in e in the principal 
caſe, the poſſibility of ſeilin was deſtroyed, 
that there conſequently could be no ſeiſin 
leſt to ſerve ſuch uſes. 
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In the debate upon the caſe of Wegg v. 
Villers, reported by Roll and mentioned here- 
after; it was agreed, that if a feoffment be 
made to the uſe of A. for life, remainder to 
C. for life, remainder to the firſt ſon of C. 
in tail, with divers contingent uſes in re- 
mainder, with the remainder to the right 


heirs of A.; in this caſe the ſeoffment of A. 


will not deſtroy the contingent uſes, becauſe 
though the remainder to C. was diveſted, 
yet he had a right to enter for the forfeiture, 
which right of entry would ſupport the con- 
tingent uſes : that if C. had made his entry 
either in A's lifetime, or after his death, that 
would have reduced the contingent uſes ; fo 
that if a fon had been born in his lifetime, 
the uſe to ſuch ſon would have been exe · 
cuted by the ſtature without any entry by the 
firſt feoffees; that if C.. had died leaving a 
ſon, and without having made his entry, the 
firſt feoffees might have entered, and thereby 
reſtored their ſeiſin (/cintilla juris) to ſerve 
the uſe to the ſon of C. 


In the former edition of this work, 
the following caſe was ſtated. If there 
be a feoffment to the uſe of A. for 
Jife, remainder to his firſt ſon, &c. re- 
2 mainder 


CHAP. 11.) Stat. 27 Hen. g. c. 10. 

mainder over, if A., before the birth of a 
ſon, make a feoffment, this ſhall diveſt all 
the eſtates, but ſtill there is a right of entry in 
the feofſees to reſtore the former eftate, and 


upon their entry they have a ſeiſin ſufficient 


to ſerve the uſe to ſuch firſt ſon. But the 
caſe thus pur, as to the right of entry in the 
feoffees, and the operation thereof, does not 
appear to be correct. For ſuppoſing the 
ſcintilla juris remaining in the feoffees could 
enable them to enter to teveſt the eſtates di- 
veſted (which it will do in particular caſes, 
as in the caſe previouſly mentioned from 
Roll), yet in the caſe here ſtated their entry 
could ſerve no purpoſe whatſoever, For 
there being no ſon born at the time of the 
entry, the uſe to ſuch ſon could never be 
executed; according to the rule, that a con- 
tingent remainder muſt take effect ( if at all) eo 
inſtante, that the particular eſtate determines. 
If indeed, as in the cafe from Roll, a veſted 
eſtate had ſupported the contingent remain- 
der, till it came in eſe, and then the inter- 
vening tenant of the veſted eſtate for life had 
died, without having made an entry, the eniry 
of the feoffees would have ſupported the con- 
tingent remainder, which came ia eſe during 


theexiſtenceof the intervening eſtate. Butthat 
2 | is 
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_ "Szer. VIII, is widely different from the preſent caſe. In 
— | the caſe from Roll the veſted eſtate ſupported 
by the ſtaruce.. the contingent remainder during its contin- 
gency, and the ſubſequententry of the feoffees 
# reſtored the ſeiſin to ſerve the uſe, which 
then was in eſſe. In the preſent caſe the ge- 
neral feoffees have no veſted eſtate to pre- 
ſerve the contingent remainders during their 
contingency ; but could by their entry only 
give ſuch a ſeiſin as would ſerve uſes in efſe 
at that time; it was from the want of 
this veſted eſtate in feaffees (which it was 
agreed in Chudleigh's caſe they had not), that 
gave riſe to the practice of inſerting truſtees 
to preſerve contingent remainders. By this 
mode the truſtees have a power to enter 
for forfeiture, and to continue in poſſeſſion 
7 | during the life of the tenant for life ; and this 
G | eſtate limited to them upon commiſſion of 
forfeiture has been held to be a veſted eſtate, 
and will preſerve the contingent uſes as ef- 
fectually as the intervening eſtate for life in 
the caſe put by Roll, ſuppoſing the truſtees 
in the one caſe, and the interveuing tenant in 
the other, to make an aFual entry. Indeed 
Mr. Fearne has endeavoured to prove, that 
the mere right of (without an actual) entry 
will preſerve the contingent uſes, 


In 


THAP, 11.] Stat. 27 Hen. 8. c. 10. 

In the caſe of Wegg and Villers“, A. 
ſeiſed in fee, covenanted to ſtand ſeiſed to 
the uſe of himſelf for life, remainder to his 
wife for life, remainder to his daughter B. 
for life, remainder. to the firſt ſon of the 
body of B., remainder to the other ſons, re- 
mainder to his right heirs. Afterwards A, 
granted the rever/ion in fee to J. S.; but 
without any conſideration, and reciting the 
former uſes. A then made a feoffiment in 
fee of the ſame lands. B. married, and 
had iſſue a ſon, and A. died; after whoſe 
death his wife entered. B. died; and alſo 
the wife, The queſtion was, whether the 
uſe to the firſt ſon of B. unborn was de- 
ſtroyed by this grant and feoffment ? And it 
was determined, that it was not; for when A. 
covenanted to ſtand ſeiſed to the uſes above 
mentioned, all the uſes in eſſe, viz. to his 
wife and daughter, were immediately exe- 
cuted by the ſtatute ; that being the caſe, he 
actually and in fact ſtood ſeiſed only of the 
reverſion, out of which ſeiſin the contingent 
uſe to the firſt ſon of B. was to be ſerved. 
Now, when A. granted the reverſion, without 
any coniideration, and with notice of the 


4 2 Roll. ab. 796. 
Vol. I. O former 
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former uſes, he granted no greater or other 
eſtate, than what he was ſeiſed of ; ſo that 
the grantee having notice of the former uſes, 
and coming in as of the ſame eſtate, that 
A. had, he had the proper requilites to ſtand 
ſeiſed to the former uſes, viz. notice, and 
privity of eſtate. By this conſtruction the 


grantee was as fully ſeiſed to the uſes, as A. 


himſelf was. The grant therefore of the 
reverſion did not deſtroy the contingent uſe 
to the firſt ſon of B. But did the ſubſe- 
quent : feoffinent deſtroy theſe uſes? No. 
Conſider the ſtate of the caſe after the 
grant. A. was then tenant for life, his wife 
tenant for life, B, tenant for life, and C. (the 
grantee) ſeiſed of the reverſion, out of 
whoſe ſeiſin the contingent uſe to the firſt 
ſon of B. was to ariſe. A. himſelf had not 
the ſeiſin to ſerve the contingent uſes. 
Therefore when he made the feoffment, 
though he diveſted all the eſtates, and among 
the reſt the eſtate of the grantee, yet he did 
not deſtroy the ein of the grantee to ſerve 
the contingent ules ; or in other words, he did 
not bar the entry of the grant ee for the pur- 
poſe of reveſting the ſeiſin, to ſerve the uſes, 
when they came in . Then as the wife and 
B. were tenants for life, their entry (ſuppoſ- 


- mg 


CHAP, TH Stat. 27 Hen. 8. c. 10. 
ing they did enter) was ſufficient to ſupport 
and reveſt the eſtate of the grantee; and 
when the eſtate of the granter was reveſted, 
the uſe to the firſt ſon of B. could well be 
ſerved, when it came in eſe, without any 
formal entry by ſuch grantee. But ſuppoſing 
neither the wife nor B. had entered, then 
there would have been a neceſſity for the 
grantee to have entered in order to reveſt the 


contingent ule, 


(2.) Uſes limited of copyhold lands are 
not within the ſtatute of uſes* ; for if uſes 
were permitted to be limited on convey- 
ances of copyhold eſtates, then there would 
be a tranſmutation of poſſeſſion by the ſole 
operation of the law; which would be con- 
trary to the nature of copyhold tenure, 
For it is a principle of that tenure ; that the 
lands cannot be aliened, without the conſent 
of the lord. 


(3-) As the ſtatute 27 Hen. 8. c. 10. 
was made previouſly to the ſtatute of wills, 
32 and 34 Hen. 8., it neceſſarily follows, that 


* Co. copy. ſec. 54. Cro. Car. 44. 2 Ve. 
257, 
O 2 the 


195 
Ster. VIII. 
Of uſes which 


are not executed 


by the ſtatute, 


Uſes limited of 
copy hold eſtates» 


Deviſes to uſes, 


196 


SecT. VIII. 


Of uſes which 
are not ex-cuted 


by the ſtatute, 


Truſts to pay 


ver, &. 


* 


* 
Of Uſes fince the F[cnav. 11. 


the former does not extend to deviſes to uſes; 
for a ſtatute cannot be conſidered to extend 
to any thing, which at the time of the mak. 
ing of itdid not exiſt*, But as the teftator's 
intention 1s generally the guide in caſes of 
deviſes, it has been repeatedly determined *, 
that if A. deviſe to B. and his heirs, to the 
ſe of, or in truſt for, C. and his heirs, or in 
truſt to permit C. and his heirs to take the 
profits, it ſhews, that the teſtator intended, 
that C. ſhould have the legal eſtate in fee; 
and the law, upon this interpretation of the 


teſtator's meaning, will give the deviſe ſuch 


an operation. But if there be a deviſe to 
the v/e of A. for life, remainder over, this 
cannot take effect by way of uſe, becauſe 
as there was no ſeiſin to ſerve the uſe, in that 
caſe there can be no uſe, 


(4.) Very ſoon after the ſtatute of uſes 
an opinion was delivered, that though a 
feoffment in fee to the uſe of the feoffor for 
life, and after is deceaſe that J. N. ſhall 
take the profits, be an uſe executed in J. N.; 
yet if it had been, that after his death the 


Note, 1 Co. Lit. s 1 Vern. 79. 415. 2 
271. b. under fol. 277.a. Salk, 679. 2 Atk. 573. 


feoffee 


* 
chap. 1. ] Stat. 27 Hen. 8. c. 10. 


feoffee ſborld receive the profits, and pay them 
over to J. N.; this would not be executed 
by the ſtatute *, becauſe the legal eſtate 
mult be in the feoffees in order to enable 
them to pay over the profits. This con- 
ſtruction has ever ſince prevailed ; and 
therefore it is now clear, that if there be a 
conveyance in truſt to pay over the profits, 
or to convey *, or to ſell', &c. the legal 
eſtate muſt in theſe caſes neceſſarily veſt in 
the truſtees. 
feme covert to receive the profits fer, or to 
pay the ſame to, her ſeparate uſe m; and in a 
late caſe, where there was a deviſe to truſtees 
and their heirs in truſt to permit a feme 
covert to receive the rents and profits for 
her ſeparate uſe for life, and after her de- 
ceaſe to the uſe of the firſt and other ſons of 
her body, &c. with other limitations over, in 
default of iſſue, for the /eparate uſe of other 


So it is of a truſt 7o permit a 


* 36 Hen. 8. Bro. feoff. 
al. uſes, 52, B. N. C. 
282. 

i Symſon v. Turner, 1 
Eq. ab. 383. Silveſter v. 
Wilſon, 2 Term. rep. 
444 _. 

* Roberts v. Dixwell, 
I Atk, 607. Bac. uſes, 8. 


O3 


1 See ante, 5. Bagſhaw 
v. Spencer, 2 Atk. 578. 

m Pybus v. Smith, 3 
Bro. 340. Henry v. Pur- 
cell, Fearne 75. Nevill v. 
Saunders, 1 Vern. 415. 
See Buſh v. Allen, 5 
Mod. 63. 
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ster. l. femes covert, it was determined, that the 
Of uſex which legal eſtate in fee ſimple veſted in the 


are not executed 


by the ftatute. truſtees ", 


Terms of year, (-) As the ſtatute ſays, that when any 
tels. perſon or perſons ſtand ſiſed to the uſe of 
another, &c., it has been reſolved, that a 
term of years or other chattel intereſt 
cannot be limited to a uſe*: but we 


have already diſcuſſed the doctrine relating 
to terms. 


Plc upon a u.. (6,) When the courts of law, after the 
ſtatute of Hen. 8., took the cognizance of 
ules, they held, that no uſe limited upon 
a uſe could be executed by the ſtatute ; 
and therefore if there be a conveyance to 
the uſe of A. and his heirs, to the uſe of 
B. and his heirs, this uſe cannot be exe- 
cuted in B. So if land be limited ta 
A. and his heirs to the intent or in truſt, 
that B. and his heirs may receive a rent 
thereout 0 the uſe of C. and his heirs, the 


„ Harton v. Harton, Ante, 41 to 49. 
7 Term. rep. 652, But 1 36 Hen. 8. B. N. C. 
ſee Jones v. Say and Sele 284. Tyrrel's caſe, Dyer, 
there cited. 155. a. Samback v. Dal- 
* Pac. uſes, 42. ton, Tothil, 1 Atk. 591, 


legal 


char. 1.] Stat. 27 Hen. 8. c. 10. 


legal eſtate in the rent will veſt in B. by the 
fifth clauſe of the ſtatute * ; becauſe the ſeiſin, 
out of which the rent ariſes, is conveyed 
to A., and upon the limitation of ſuch rent 
to B., the ſtatute is ſatisfied. There has 
been however an exception, and I believe 
only one exception, to this rule. A reco- 
very was ſuffered of lands to the uſe of A. 
and his heirs, yielding for the ſame a rent to 
B.; it was urged, that the rent ought to 
have been limited out of the eſtate of the 
recoverors; and not out of the poſſeſſion of 
ceſtuique uſe ; yet it was determined, that 
the rent was well executed by the ſtatute *, 


Chaplin v. Chaplin, * Cromwell's caſe, 2. 
3. P. W. 229. Co. 69. b. 


199 
Ster. II. 


Of uſes which 
are not executed 
by the ſtatute, 


200 


Srer. 1. 


Of the introduc- 
tion and policy 
of truſts ſince 
the ſtatute of 
ulcs, 


Of Truſts fince the [enar. 111. 


CHAP. III. 


Of Truſts ſince the Statute 27 Hen, 8. c. 10. 


I. 1 HAVE in another place attempted ta 

prove, that it was not the intention of 
the legiſlature in paſſing the act of 27 Hen. 
8. c. 10. to aboliſh every ſpecies of fiduciary 
intereſt, But whatever might have been the 
view of the legiſlature, the ſtatute certainly did 
not execute the fruſt in the inſtances juſt men- 
tioned. The conſtruction therefore adopt- 
ed by the courts of common law upon the 
ſtatute of uſes ſoon obliged ceſtuigue truſt 
to ſeek redreſs in the courts of equity, which 
indeed was readily granted to him; and the 
conſequence has been, that this ſtatute has 
had no other effect, than the abolition of 
the ancient uſe at common law with its 
numberleſs inconveniences, and the intro- 
duction of a new kind of uſe, by the name 

8 | of 


CHAP. 11t.] Stat. 27 Hen. 8. c. 10. 


of truſt, modelled by the court of chancery 
after its own faſhion, and being, as it is 
properly called, a creature of equity. The 
chancery was well aware of the miſchiefs 
attendant upon uſes before the ſtatute ; and 
therefore in exerciſing an excluſive controul 
over theſe /ru/ts, it has formed them ſo as 
to anſwer all the contingencies of family 
ſettlements, and domeſtic proviſions. Lord 
Mansfield, in the caſe of Burgeſs v. Wheate®, 
expreſſes his approbation of the ſyſtem of 
truſts in this manner; * By ſteadily purſu- 
e ing, from plain principles, truſts in all 
tc their conſequences, and by ſome aſſiſt- 
« ance from the legiſlature, a noble, rational, 
te and uniform ſyſtem of law has been raiſed. 
« Truſts are made to anſwer the exigencies 
ce of families and all purpoſes, without pro- 
ce ducing one inconvenience, fraud, or pri- 
« yate miſchief, which the ſtatute Hen. 8. 
te meant to avoid.” Indeed, as moſt of the 
property in the kingdom is now conveyed 
in truſt, as the laws and deciſions relative 
to truſts are well underſtood, and as the 
convenience reſulting from them is gene- 
rally experienced, any alteration or abolition 


* 1 Black. rep. 160. 


of 
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of their preſent ſyitem by the legiſlature is 
an event not to be expected; certainly not 
to be deſired. An expreſſion is ſometimes 
to be found in the books, that truſts are 
now, what % formerly were. But how- 
ever true it is, that we have borrowed the 
notion of truſts from the doctrine of uſes, 
yet in their conſtruction truſts differ very 
widely indeed from uſes : or as it has been 
obſerved in reſpect of uſes and truſts *, 
e there is no difference in the principles, 
te but there is a wide difference in the exer- 
ce ciſe of them,” | 


The truſt, occaſioned by the ſtatute of 
uſes, is of a permanent and general nature, or 
a kind of ſecondary uſe. But the ſyſtem in- 
troduced by the court of chancery, relative 
to truſts ſince the ſtatute, extends not only 
to truſts declared upon a legal eſtate in fee, 
but to thoſe declared upon the eſtates of 
tenants in gail, for liſe, and years, and to the 
ſpecial truſt before noticed. 


IT. A Tzvsr, generally ſpeaking, is a right 
on the part of ceſtuique truſt to receive the 


d 1 Black. rep. 180. 
profits, 


CHAP, 111. ] Stat. 27 Hen. 8. 6. 10. 


profits, and to diſpoſe of the lands in equity e. 


But there may be ſpecial truſts for the ac- 
cumulation of profits, the ſale of eſtates, 
or the converſion of one truſt fund into an- 
other, which may preclude all power of in- 
terference an the part of ceſtuique truſt un- 
til ſuch ſpecial truſt he ſatisfied. 


All eguitable titles, hawever, are not in- 
cluded in che generality of the term, truſt. 
Thus an equity of redemption is ſaid to be 
2 title in equity, and not merely a truſt ©; 
and therefore it has been determined, that an 
execution cannot be taken upon an equity 
of redemption* ; though by the ſtatute of 
frauds, it can upon 774 eſtates of inheri- 
tance, | 


III. Ir has been obferved, that the courts 
of equity, in forming a ſyſtem reſpecting the 
ſecondary uſe or modern truſt occaſioned 
by the ſtatute af uſes, have endeavoured to 
avoid the miſchiefs, and to adopt the con- 
yeniences, ariling from the ancient uſe. It 


© 1 Mod. 17. * Lyſter v. Dolland, 3 
Hard. 467. 1 Black. Bro. 478. 2 Atk. 292. 
. 1 
WI 
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Deſcent. 


Of Trufts ſince the [cnay. 117. 


will be now neceſſary to ſtate the properties 
of the truſt eſtate, as diſtinguiſhed from the 
legal ſeiſin of the truſtee, and to enquire into 
the rules by which truſts are governed. 


It 1s, generally, a max im, that equity 
follows the law. The rules of limitations *, 


perpetuities , and barring entails of truſts * 


are ſinilar to thoſe of legal eſtates. Truſt 
eſtates deſcend according to the rules of de- 
ſcent; and not only a truſt ix ze, but 
the poſſibility of a truſt, may be aſſigned in 
equity * ; and it has been determined, that 
a huſband may diſpoſe of the truſt of a term, 
to which he is entitled in right of his wife; 
and it ſhould ſeem, that in caſe the huſband 
ſhall ſurvive his wife before ſuch diſpoſition 
made by him, he will be entitled to the truſt 
upon the ſurvivorſhip w. 


r. WV. 9719. 3 ÞP, 
W. 259. Amb. 473. Mr. 
Cox's note to Papillon v. 
Voice, 2 P. W. 478. 

5 The Duke of Nor- 
folk's caſe, 3 Cha. ca. 1. 
48. 

* 3P. W904. 

1 Ibid. 


Kk Warmſtrey v. Tan- 
field, 1 Cha. rep. 29. 1 
Cha. ca. 8. | 

| Tudor v. Samyne, 
2 Vern. 270. Bates v. 
Dandy, 2 Atk. 208. note 
1. 

m Sce Butler's note. 
Co. Litt. 351, a. 


A truſt 


C HAP. 111.] Stat. 27 Hen. 8. C. 10. 


A truſt may alſo be deviſed", but with 
the ſolemnities required by the ſtatute of 
frauds upon the deviſe of legal eſtates *; 
and as copyhold eſtates are not within that 
ſtatute, truſts declared upon them will -paſs 
by an unatteſted will;“. 


Truſt eſtates are aſſets to ſatisfy creditors 
either in the hands of the heir * or executor”, 
according to the tenure of the property 
made ſubject to it; and by the ſtatute of 
frauds they are alſo made liable to execu- 
tions upon judgments, ſtatutes, and recogni- 
zances. 


There may alſo be a tenancy by the cur- 
teſy of a truſt of inheritance* ; but in a 
particular caſe *, where lands were deviſed 
to truſtees and their heirs, in truſt for the 


„ 
Vern. 764. 
s Watts v. Ball, 1 P. 


See Fearne, 5 39, laſt 
edit. 
* Wagſtaff v. Wag- 


ſtaff, 2 Cox's P. W. 258. 
note 1, Adlington v. 
Can, 3 Atk. 151. 
? 'Tuffnel v. Page, 2 
Atk.37. note 2. laſt edit. 
4 King v. Ballett, 2 
Vern. 248, 


W. 108. Chaplin v. Cha- 
plin, 3 P. W. 234. Caſ- 
torne v. Scarfe, 1 Atk. 
603. 

t Hearle v. Green- 
bank, 3 Atk. 693. 716. 


ſeparate 


205 
SzcT. III. 


Of the properties 
and rules of the 


truſt eſtate as 
diſtinguiſhed 
from the legal 
ſeiſin. 


Deviſe. 


Ades. 


Curteſy. 


206 


Sect. III. 
7 . 
Of the properties 
and rules of the 
truſt eſtate as 
diftinguiſted 
from the legal 
ſeiſin. 


Forfeiture for 
tee aſon or felony. 


Of Truſts fince the [cnav. iini 
ſeparate uſe of the teſtator's daughter during 
her liſe, and after her deceaſe for ſuch per- 
ſons, to whom ſhe ſhould deviſe the ſame ; 
Lord Hardwicke decreed, that the huſband 
ſhould not have his curteſy. 


The truſt of a fee ſimple or fee tail is 
forfeited by the attainder of ceſtuique truſt 
for treaſon *; and it is ſaid ”, that ceſtuiquè 
truſt of a term forfeits it for felony, and upon 
an outlawry in a perſonal action. 


On the other hand, a truſt of inheritance 
is not ſubje& to dower* ; though we have 
ſeen, that it is to curteſy. The reaſon for 


which diftinftion appears to have been, 


that purchaſers, by the advice of convey- 
ancers (who formed their opinion upon 
truſts from the ancient uſe at common 
law), having taken their conveyances in the 
names of truſtees for the purpoſe of barring 
dower, it was thought, that a deciſion in its 


o Hard. 495. 2 Freem. rep. 254. Bottomley v. 


| 130. 3 Cha. rep. 34. Fairfax, Prec. cha. 336. 


w 3 Cha. rep. 36. Godwin v. Winſmore, 
Hob. 214. Jenk. Cent. 2 Atk. 525. Dixon v. 
190. Hard. 499, Saville, 1 Bro. 326. 

Colt v. Colt, 1 Ch. 


favour 


CHAP. 111.] Stat. 27 Deu. 8. c. 10. 


favour would affect the rights of third per- 
ſons?, So the truſt of an inheritance will 
not eſcheat to the lord upon the attainder o 
ceſtuique truſt for felony, 
heirs* ; becauſe upon the attainder or death 
the truſt is abſolutely determined, and con- 
ſequently there is no perſon againſt whom 
the ſubpoena can be brought !. 


It is ſaid, that the ſtatute of limitations 
does not extend to truſt eſtates ; but this 
rule holds only between the truſtee, and 
ceſtuique truſt; it does not apply to the 
claims of a ſtranger*. So it ſeems that a 
fine and five years non-claim will, in fa- 
vour of a purchaſer, bar a truſt term, though 
ceſtuique truſt be an infant ©; and if a truſtee 
neglect to ſue within the time preſcribed by 
the ſtatute of limitations, ceſtuique truſt 
(though an infant) is bound by the laches *. 


Y Vide 1 Black, rep. 
132. -- 
* Burgeſs v. Wheate, 
Tbid, 123. Sandy's caſe, 
Hard. 488. 

* 1 Black. rep. 176. 

d Lewellyn v. Mack- 
worth, Barn, cha. 445. 
Townſend v. Townſend, 


1 Bo. 551. 
© Earl v. Counteſs of 
Huntington, N. G. 3 P. 
W. 310. See Clifford v. 
Aſhley, 1 Cha. ca. 268. 
Wakelyn v. Warner, 2 
Cha. ca. 247. poſt, 233. 
4 Wych v. Eaſt India 
Comp. 3 P. W. zog. 
But 
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Of the declara- 


tion of truſts 
purſuant to ſta- 
tute 29 Car. 2. 
© 3. ſec. 7. 


Of 7 ruft fince the [ens . 111. 


But a truſt, created for payment of debts, 
will revive ſuch debts, as have been barred 
by the ſtatute of limitations ©, 


IV. To prevent the inconveniences, which 
aroſe from parol declarations, and ſecret 
transfers of uſes, the ſtat. 29 Car. 2. c. 3. 
ſ. 7. requires, that all declarations or crea- 
tions of truſts of lands, tenements, or here- 
ditaments, ſhall be manifeſted by ſome 
writing, ſigned by the party, or by a will in 
writing; and that aſſignments of truſts ſhall 
alſo be in writing, ſigned by the party af- 
ſigning the ſame, or by his or her laſt will 
in writing. The above ſtatute, it is ſaid, 
does not relate to the declaration or creation 
of truſts of mere perſonaliy *% 


(1.) As the diſpoſition of truſts is guided 
by the courts of equity according to the pre- 
ſumptive intention of the parties, there 1s 
no regular or fixed form preſcribed by 
them for the declaration, provided 1t be 
in writing, purſuant to the above ſtatute. 


* Lacon v. Briggs, 3 Mod. 405. See'Fordyce 
Atk. 107. 34 ed. note 3, v. Willis. 3 Bro. 587. 
* Nab v. Nab. 10. 


Therefore 


* 


enaP. 11.]. Stat. 27 Hen. 8. c. 10. 


Therefore a note, or memorandum in writ- 
ing, from a truſtee, promiſing to execute a 
declaration of truſts?, or confeſſing that he 
purchaſed lands with another man's mo- 
ney ©; a bond from a truſtee, either to per- 
form the truſts of a conveyance, in which no 
truſts are mentioned , or to make an aſſign- 
ment, as his ceſtuique truſt ſhall dire&*; a 
recital in a purchaſe deed, that the conſide- 
ration money belonged to a third perſon ; 
an anſwer in Chancery, confeſſing a truſt * 
a letter from a truſtee, diſcloſing the purpoſes 
of a deviſe to him®; theſe, and in fine, any 
writing in the ſhape of mutual covenants, or 
articles of agreement * relative to the trans- 
fer or produce of land, though without ſeal 


or ſtamp*, if they properly notify or diſ- 


Cha, 84. Deg v. Deg, 2 
P. W. 415. Ryall v. Ry- 


b Bellamy v. Burrow, 
ca. T. T. 97. 


© Lane v. Dighton, 
Amb. 409. See Ambroſe 
v. Ambroſe. 1 P. W. 322. 


Ryall v. Ryall, 1 Ack. 


59, 60. 
à Goodwin v. Cutler, 
Finch, 356. 
© Moorecroft v. Dow- 
ding, 2 P. W. 314. 
Kirk v. Webb, Prec. 


Vol. I. 


all, 1 Atk. 59. 

8 Hampton v. Spencer, 
2 Vern. 288. Cottington 
v. Fletcher, 2 Atk. 155. 

> Crooke v. Brockeing, 
2 Vern. 106. 

i Legard v. Hodges, 
3 Bro. 531. 

* Hodſden v. Lloyd, 
2 Bro. 534. 
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words of the de- 
claration. 


Of Truſts fince the [cttas. nt, 
cover the intention of the parties, are ſuffi- 
cient, in a court of equity, to create truſts, 


(2.) As there is no regular form for a de- 
claration, ſo there is no particular ſet of 
words, nor mode of expreſſion, preſcribed - 
by the ſtatute, or adopted by the courts of 


equity, for the purpoſe of raiſing truſts, 


It has therefore been repeatedly decided, 
that any words in a will intimating, or in the 
nature of, a requeſt, wiſb, defire, recommenda- 
lion, & c., are ſufficient to create a truſt, if 
the object of the gift, and the gift itſelf, can 
be correctly aſcertained *, But if the cer- 
tainty of the gift and object fail, then the 
truſt muſt alſo fail, though the intention to 
create it ſhould appear evident upon the 


face of the will v. 
V. By 


! Eales v. England, Prec. +519. Maſſey v. Sherman, 
Cha. zoo. 2 Vern. 466. Amb. 520. Nowlan v. 


S. C. 1 Ed. Ab. 297. pl, Nelligan, 1 Bro. Cha. rep. 


3. 8. C. Clowdſley v. 489. Pierſon v. Garnett, 
Pelham, 1 Vern, 411. 2 Bro. Cha. rep. 38. 226. 
Jones v. Nabbs, 1 Ed. Finch Prec. Cha. 200, 
Ab. 404. pl. 3. Richard- in note, S. C. Lewis v. 


ſon v. Chapman, 1 Burn, King, 2 Bro, Cha. rep. 
Eccl. Law, 225. Vernon v. G00. 


Vernon, Amb. 3: 2 Bro. m Harding v. Glyn, 
Cha. rep. 227. S. C. cited 1 Atk. rep. 469. Le Mai- 
Clifton v. Lombe, Amb. tre v. Baniſter, 2 Bro. 

| Cha; 


nab. rit.] Stat. 7 Hen. 8. e. 10. 


V. By the $th ſec; of the ſtatute of frauds, Ser. v. 
where any conveyance ſhall be made of of mag 
lands, by which a truſt ſhall ariſe or reſult *. 


by implication or conſtruction of law, or be 
transferred or extinguiſhed by operation of 
law; ſuch truſt ſhall be of like force, as if 
the ſtatute had. not been made. In the caſe 
of Lamplugh v. Lamplugh *, it was faid, 
that this clauſe muſt relate to truſs and 
equitable intereſts, and not to an 2e, which 
is a legal eſtate : and it is alfo obſerveable, 
that parol proof is admitted to rebut a re- 
ſulting truſt 


The followiog, are | inſtances of truſts, 


law. 


Cha. rep. 40. cited, Finch 
Prec. Cha. 201. S. C. 
Bland v. Bland, 2 Bro. 
Cha. rep. 43. cited, Finch 
Prec. Cha. 201. S. C. 
Harland v. Trigg, 1 Bro. 
Cha. rep. 142. Wynne 
v. Hawkins, 1 Bro. Cha. 
rep. 180. Sprange v. Ber- 
nard, 2 Bro. Cha. rep. 
535. Note, the caſe of 
Cunliffe v. Cunliffe, Amb. 
686, Finch Prec. Cha. 


22 


ariſing by mere operation or conſtruction of 


201. 8. Cc. 2 Bro. Cha. 
rep. 42. S. C. was over- 


ruled bythe Maſter of the 


Ralls in the caſe of Garnet 
v. Pierſon, 2 Bro. Cha. 
rep. cited ſupra, See 2 
Bro. Cha. rep. 46, Hill 
v. Biſhop of London, 1 
Atk. rep. 620. 
* 1 FP. W. 112. 
b 2 Vern, 294. 1 P. W. 
112. . 


(1.) If 
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the name of 
one, and the 
conſideration- 
money paid by 
another perſon. 


e Truſis fince the [char. t. 
(J.) If an eſtate be purchaſed in the 


name of one perſon, and the conſideration- 


money belong to, or be paid by, another, 
the eſtate ſo purchaſed, will be ſubject to a 
truſt in favour of the perſon claiming or pay- 
ing the money; though there be no expreſs 
declaration for that purpoſe ©. 


In order to raiſe a truſt of this kind, the 


fact of the ownerſhip of the money ſhould 
appear upon the face of the deed, either by 


a recital, or by expreſſions, which amount to 
a neceſſary implication, or preſumptive proof 
of it. If, however, it be expreſsly ſtated 
in the conveyance, that the money was 


paid by the nominal purchaſer, and nothing 


ſhall appear to explain the nature of the 
tranſaction, then, if in his lifetime, ſuch 


nominal purchaſer ſhall by any note or me- 


morandum in writing *, or by his anſwer 
to a bill filed againſt him, for a diſcovery 
thereof (though he ſhall at the ſame time 


© Lloyd v. Spillet, 2 Webb, ibid 84. 

Atk. 150. 257. 1 Atk. * Sce ante, 2Cg. and 

60. 1 Vern. 366. 4 Bro. O'Hara v. O'Neil, 2 Eq. 

P. C. 67. ; Ab. 745. and Vin. Tit. 
4 Sce 2 Vern, 168. Truſt, (E.) 

Prec. Cha. 104. Kirk v. 


plead 


car. 111.) Stat. 27 Hen. 8. c. 10. 


plead the ſtatute of frauds ) confeſs the pur- 
poſe, for which the purchaſe was made; 
or if after his death, he ſhall leave n, pa- 
pers, diſcloſing the real circumſtances of the 
caſe b; in all theſe inſtances, the court will 
raiſe the truſt, even againſt the expreſs de- 
claration, of the purchaſe d&d. If, indeed, 
upon 2 bill filed againſt him for a diſcovery, 
the nominal purchaſer deny the facts by his 
anſwer, and inſiſt upon the ſtatute of frauds, 
it does not appear to me to be a perfectly 
ſettled point, that paro! proof can be 


admitted to prove the rruſt*, 


conceive it to be clear, that, after the 
death of the ſuppoſed nominal purchaſer, 
parol proof alone can in no inſtance be 
admitted againſt the expreſs declaration of 


the deed *, 


The caſes of Ryall v. Ryall , 


and Lane v. Dighton ', are by no means 


f Cottington v. Fletcher 
2 Atk. 155. 

s Ryall v. Ryall, Amb. 
413- Lane v. Dighton, 
ibid, 409. 

a See Gaſcoigne v. 
Thwing, 1 Vern. 366. 
Newton v. Preſton, Prec. 
Cha. 103. Wills v. Wills, 
2 Atk. 71. Riddle v. 


EY 


Emerſon, 1 Vern. 108. 

i Kirk v. Webb, Prec. 
Cha. 84. Heron v. He- 
ron, ibid 163. Halcot v. 
Markant, ibid. 168. Kin- 
der v. Miller, ibid. 172. 
2 Vern. 440. S. C. Deg 
v. Deg, 2 P. W. 414. 

K 1 Atk. 59. 

| Amb. 409. 


authorities 
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Tris fince the [cnay. 117. 
authorities againſt this conſtruction ; for as 


to the former, you will find, by examining 


Mr. Ambler's report of it”, that the enquiry 
was directed only as to 250l. which ap- 


| peared by papers of the teſtator to have 


been truſ money; and as to the latter, there 
was evidence in the caſe, under Mr, Digh- 


| ton's hand-writing, that the truſt focks had 


been ſold, and the money laid out from time 
to time in the purchaſe of land. 


The above rule is not applicable to the 
caſe of a purchaſe made by a father in the 
name of a ſon, unprovided for at the time 
of ſuch purchaſe : for in that caſe the pur- 
chaſe ſhall be conſidered as an advancement 


for the ſon, and not as a truſt for the father; 


though the father takes the poſſeſſion, and 
receives the rents and profits", The ſame 
conſtruction holds, when the grandfather 
purchaſes lands, or takes bonds in the name 
of a grandchild, the father being dead: for 
then the grandfather is in loco parentis*. 


m Amb. 413. S. C. cit- lor, 1 Atk. 386, 1 P. W. 
| 111. 608. 2 Atk. 480. 

» Gray v. Gray, 1 Eq. * Ebrand v. Dancer, 
Ab. 381. Taylor v. 'Tay- 1 Eq. Ab, 382. 


In 


CHAP. 111.] Stat. 27 Hen. 8. c. 10. 


In theſe caſes paroi proof cannot be ad- 
mitted after the death of the ſon, to prove, 
that a truſt was intended”; nor can the 
father, by a ſubſequent deed, declare his ſon 
to be a truſtee *; nor can the ſon himſelf on 
his ſick bed, make a declaration of truſt i in 
favour of his father, ſo as to prevent his own 
vile from dower . 


So if a father buy in the. names of his ſon 
and a truſtee *, or in the names of himſelf and 
ſon*, in either caſe it is an advancement, 
But in theſe inſtances, the father ſhall have 
the benefit of ſurvivorſhip, in caſe the ſon 
die during his minority. But the ſon ſhall 
not have the benefit of ſurvivorſhip as againſt 
the judgment creditor of the father. 


It ſeems, that when the ſon is provided 
for at the time of the purchaſe, he ſtands 
merely in the ſituation of a ſtranger *. So 
where. a grandmother, during the life of the 


P Shales v. Shales, 1 t Scroope v. Scroope, 
Eq. Ab. 382. 3 Cha, ca. 27. Back v. 

1 2 Cha, ca. 231. Andrews, 2 Vern. 120, 

Bateman v. Bateman, * Stileman v. Aſhdown, 
2 Vern. 436. 2 Atk. 477. 

5 Lamplugh v. Lamp- x Elliot v, Elliot, 2 
laugh, 1 P. W. 111. Cha. ca. 232. 
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viſed, ; 


/ Trufts fince the [cnay. nt. 
father, inveſted 1ool. in the purchaſe of 
exchequer annuities in the name of a grand- 
child ; the child's father gave a bond to the 
grandmother for repayment of the 10ol. 
if the child died before the grandmother ; 
the grandmother received the income, and 
kept the tallies, the grandchiid making no 


claim; it was held to be a truſt ſor the 


grandmother !“. 


 (2.) When a voluntary conveyance is 
made of an eſtate, with a declaratian of 
truſt only as to part of it; there is a reſulting 
truſt in that caſe for the grantor or his re- 
preſentatives, as to the part of which there 
is no declaration*, This rule is equally 
applicable to truſts created by deviſe. - 


It has been before ſtated, that if there be 
no conſideration expreſſed in a conveyance 
at common law, and no declaration of the 
uſe, the uſe will reſult to the grantor. But 
it is here neceſſary to obſerve, that the mere 
want of a valuable, or bong jide confideration, 
will not alone create a reſulting truſt in fa- 
vour of the grantor or his repreſentatives. 


Lloyd v. Read, 1 P. * Barn. 388, 2 Atk. 
W. 607. | 150. 156, | 
Lord 


CHAP. 111.] Stat. 27 Hen. $. c. 10. 217 


Lord Hardwicke, in the caſe of Lloyd v. srer. v. 
Spillet, expreſsly made his deciſion upon this of reſulting © 
diſtinction between a w/e and a truſt ariſing 9 

by operation of law *. In fact, if the mere 

want of a conſideration would create a re- 

ſulting truſt, there could be no ſuch thing as 

a voluntary conveyance, ſo as to veſt a benefi- , 

cial intereſt in the grantee, Circumſtances 

of fraud, miſtake, and the like“, will convert 

a grantee, under a voluntary conveyance, 

into a truſtee : but not the mere want of a 

valuable conſideration, 


(3.) Where a truſtee or guardian re- where a tu, 
news a leaſe, the renewed leaſe ſhall be ſub- nend kal 
ject to the truſt, affecting the old leafe*®, 

So, if a leaſe be ſettled upon A. for life, with 
remainders over, and A. obtain a renewal 
of ſuch leaſe, the renewed leaſe ſhall be 


bound by the truſt of the will or ſettlement ©. 


Barn. Cha. 387, 388. Miller, 2 Atk. 599. Ed-- 
1 Atk. 150. - wards v. Lewis, 3 Atk. 
h See 1 Freem. 305. 538. 
308. 2 Atk. 150. and d Taſter v, Marriot, 
duke of Norfolk v. Brown, Amb. 668. Raw v. Chi- 
Prec. Cha. 80. cheſter, ibid. 715. Owen 
© Holt v. Holt, 1 Cha. v. Williams, ibid. 734 
ca. 191. Pierſon v. Shore, Pickering v. Vowles, 1 
1 Atk. 480. Abney v. Bro. 197. 


In 
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In like manner, if one of three leſſees, 
under a leaſe from a dean and chapter, ſur- 
render the old leaſe, and take a new one 
to himſelf only; it ſhall be a truſt for all 


of them*, But if there be a guardian or 


truſtee for an infant, to whom lands are 
deſcended or deviſed, but the title is re vera 
in a third perſon, and the truſtee or guardian 
buy in the title of the third perſon; this 


- Thall not be taken to be a truſt for the in- 


Where a truſt is 
created for a par- 
ticular purpoſe, 
and no declara- 
tion as to the 


reſidue. 


fant; ſor ſuch truſtee or guardian is at liberty 
to purchaſe it as well as any other perſon *, 


(4.) When a truſt is created by 
deed or will for a particular purpoſe, and 
there is no further declaration, the reſidue. 
of the truſt (ſubje& to the performance of 
the ſpecial intent) will reſult to the grantor 
or his repreſentatives . Thus, if lands are 
deviſed to executors for payment of debts 
and legacies ; after the payment of debts 
and legacies, the executors will be truſtees, 


Palmer v. Young, 1 Guavas, cited 2 Vern. 


Vern. 276. 645. and the caſes cited in 
f Lefley*scaſe,2 Freem. note 1. to Hill v. the Bi- 
92. | ſhop of London, 1 Atk. 


s Davidſon: v. Foley, 619. 3d ed. 
2 Bro. 203, Cook and 


char. 111,} Stat. 27 Hen. 8. c. 10. 


as to the ſurplus, for the heir at law“; 
though the executors have no legacy, and 
the heir at law has an expreſs one '. Sa 
where A. deviſed lands to truſtees to ſell, 
and to diſpoſe of the money as he ſhould 
appoint, and provided he left no paper of ap, 
pointment to his four nephews; A. appoint- 
ed ſeyeral ſums to be paid to ſeveral perſons, 
which ſums did not amount to the. value 


of the lands; and it was determined, that 


the ſurplus reſulted to the heir *. In another 
caſe, A. deviſed to his wife a rent-charge for 
thirteen years for payment of debts ; and 
deviſed lands to his wife in augmentation 
of her jointure. It was decided, that the ſur- 
plus of the rent-charge, after the debts were 
paid, reſulted to tlie heir 


So where a rent · charge was deviſed to be 


ſold to pay legacies to the amount of” 


$ool.; but if the rent-charge fold for 
10001], then an additional legacy of 1001. 
was given to B. and another of 10901, was 
given to C.: it was held, in this caſe, that 


- 


u Counteſs of Briftal 1 P. W. 290. 
v. Hungerford, 2 Vern, & City of London v. 
645. Garway, 2 Vern. 571. 

i Starkey v. Brookes, | x; Bro. . C. 374 
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if the rent-charge ſold for above 8001. 
and lefs than 10001., the reſidue, above 
8001., would reſult to the heir at law®: 
Upon the ſame principle, the caſe of Digby 
v. Legard was determined“, E. B. de- 
viſed her real and perſonal eſtates to truſtees, 
in truſt to ſell and pay debts, and to pay the 
refidue to five perſons, to be equally divided 
between them, ſhare and ſhare alike (which 
words in a will, create a tenancy in com- 
mon); one of the reſiduary legatees died 
in the lifetime of the teſtatrix; and the court 
refolved, that this was a reſulting truſt (as to 
the ſhare in the real eſtate of the reſiduary 
legatee, who died in the teſtatrix's —— 


| oaks the benefit of the heir at law, 


The general rule, which I have juſt 
mentioned, that when lands are deviſed 


Yor a particular purpcſe, viz. to be fold 


for payment of ' debts, &c. there is a 
reſulting truſt for the heir at law, admits, 
however, of ſeveral exceptions?. In 


n Stonehoufe v. Eve- o P. W. co. 2 P. W. 


lyn, 3 P. 251, | 282, 
Note 1. to 3 Cox's, ? See note 2. to 1 AR. 
P. W. 22. 619. 3d ed. 


Fill 


enAb. l.] Stat. 2) Hen. 8. c. 10. 


Hill v. Biſhop. of London *, Lord Hard- 
wicke obſerved, that if J. S. deviſed lands 
to A. to fell them to B. for the particular 
advantage of B.; that advantage was the 
only purpoſe. to be ſerved according to the 
intent of the teſtator, and to be ſatisfied by 
the mere act of ſelling, let the money go 
where it would; and that there was no pre- 


cedent of a reſulting truſt in ſuch a caſe: 


and that if A. deviſed lands to J. 8. 
to leaſe for three years, at ſuch a fine, 
there could be no reſulting truſt to the 
heir of the teſtator. In a caſe* where there 
was a deviſe, by a codicil, to truſtees to 
ſell, and to diſpoſe of the money ariſing by 
the ſale to ſuch uſes and for ſuch purpoſes 


as the teſtator ſhould appoint, and in default 


of appointment, as they (the truſtees) or the 
major part of them, ſhould think proper ; 


the teſtator having previouſly deviſed theſe 


lands to the ſame truſlees, for ſuch charitable 
uſes as he ſhovld direct by codicil or other- 
wiſe: the teſt»tor made no appointment: 
the truſtees inſiſted upon the beneficial in- 
' tereſt in the lands deviſed ; and the heir at 
law claimed a reſulting truſt; but it was 


18. C. 1 Atk. 618. 
Cook v. Duckenfield, 2 Atk. 562. 


determined, 
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determined, that there could be no refulting 
truſt for the heir; nor could the truſtees 
have any beneficial intereſt; for that it 
clearly appeared, that the teſtator intended 
them no benefit, but only an authority. 


VI. I sHaLL now explain the ſyſtem of 


truſts, as more immediately referring to the 


perſon and acts of ceſtuique truſt. 


1. Any * who is capable of taking 


the legal eſtate directly and immediately to 


himſelf, is capable of the ſame eſtate by way 
of truſt *, 


2. Ceſtuique truſt may bring his bill in 
Chancery againſt his truſtee for breach of 
truſt, or to account *; but he has no remedy 
againſt him at law © Nether can ceſtuique 
truſt recover upon his equitable title in the 
courts of common law as againſt a third 


wallis, 3 Cha. rep. 72. 
Pollard v. Downes, 2Cha. 


See ante, 96. Note, 
the king may be ceſtuique 


truſt, Middleton v. Spi- 
cer, 1 Bro. 201. But an 
alien cannot, 3 Cha, rep. 
35 

» Sce Digby v. Corn- 


6 


Ca, 121. 

© Sturt v. Melliſh, 2 
Atk. 612, Contra, 1 Eq. 
Ab. 384. (D.) Note (a). 


perſon, 


eb. rt.) Stat. 2 Hen. 8. c. 10. 
perſon *. But, it ſeems, that a tender to 
ceſtuique truſt of money due upon bond, 


and a refuſal, is a good plea to an action of 


debt brought upon the bond by his truſtee *, 


3. By the ſtatute 7 Will. c. 25; ſ. 7. it 
is enacted, that no perſon ſhall be allowed 
to have any vote in election of members to 
ſerve in parliament, for or by reaſon of any 
truſt eſtate or mortgage, unlefs ſuch truſtee 
or mortgagee be in actual poſſeſſion, or re- 
ceipt of the rents and profits of the ſame 
eſtate ; but that the mortgagor, or ceſtuiqne 
truſt in poſſeſſion, ſhall and may vote for the 
fame, notwithſtanding ſuch mortgage or 
truſt, | 


4. In the caſe of Packer and Wyndham, 
it is ſaid, that every diſpoſition of ceſtuique 
truſt is binding upon the truſtee in a court 
of equity, and even af law. But however 
the diſpoſition of ceſtuique truſt may be 
binding upon the truſtee in equity (as it cer- 
tainly is), yet a truſt, as we have already ſeen; 


4 Doe v. Staples, 2 Lutw. 179. Ed. 1778. 
Term. rep. 624. Barnes Semb. 
v. Crow, 4 Bro. 2. Prec. Cha. 415. 

* Lynch v. Clemence, 


18 
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is not alienable by the rules of the com- 


Of trufts, as more mon law *, . 


immediately re- 


ferring to the 


perſon and acts | 


Efccſtoiquetruſt. 


It is 2 a rule, that any legal con- 
veyance, or aſſurance, by cefuique truſt ſhall 
have the ſame effect and operation upon the 
truſt eſtate in equity, as it would have had 
upon a legal eſtate at lat, in caſe the truſtees 
had executed their truſt. Therefore, if a 
ceſtuique truſt in tail, with remainders over 
of the truſt, ſuffer a common recovery, 
the entail, and the remainders over, are 
thereby deſtroyed in equiry *. But if there 
be a ceſtuique truſt in tail, and the remainders 
over are legal eſtates, in this caſe a recovery 
by tenant in tail of the truſt will not bar 
the remainders'. But in another caſe, a 
ceſtuique truſt in tail has the advantage 
of a tenant in tail of a legal eſtate: for if 
the truſtees joia with him, they may bar the 


r Dyer 36g. a. 4 Inſt, Boteler v. Allington, 1 


85. 

North v. Champer- 
noon, 2 Cha. ca. 63. 78. 
1 Vern. 13. S. CS. 1 
P. W. 91. S. C. Car- 
penter v. Carpenter, t 
Vern, 440. Beverley v. 
Beverley, 2 Vern, 131. 


Bro. 72. 

| Robinſon v. Cuming, 
1 Ark. 473. Salvin v. 
Thornton, 1 Bro. 73. in 
note, Ambl. 545. 699 
S. C. Shapland v. Smith, 
1 Bro, 74. 


entail 


CHAP. 11.1] Stat. 27 Hen. 8. c. to. 225 
entail by a feoffment . Indeed, it has been sse. vi. 
ſaid, that a common bargain and ſale by Oftruea more 


immediately re- 

ceſtuique truſt alone is ſufficient to bar the be 22. 

| entail ', But that opinion has been over- of ceſtuiquerruſt 
ruled n. With reſpe& to copyhold lands, 


where there is no particular cuſtom of the 
manor to bar the entail of the legal eſtate, it 
ſeems, that a deviſe by ceſtuique truſt is 
ſufficient to bar the entail of the truſt . . 


It has been often decided, that a fine, or 
other alienation by ceſtuique truſt for life, 
will not work a forfeiture of his truſt eſtate *; 
nor will ſuch fine, or other conveyance 
by him, deſtroy any contingent remainders 
dependant upon his life eſtate-?. 

VII. Ir remains for me to conſider the Ser. VII. 
truſtee, and the nature of his eſtate and 94 — 
office, _— 


* Bowater v. Elly, 2 
Vern. 344. 

11 Vern, 440. 2 Vern: 
133. 

a 1 P. W. gi. 1 Veſ. 
260. Legat v. Sewell, 
2 Vern. 552. Kirkham 
v. Smith, Amb. 518. 


Vol. I. 


n Otway v. Hudſon, 2 
Vern: 583. See Mr, 
Cox's note to Dunn v. 
Green, 3 P. W. 10, 

* Lethieulier v. Traey, 


3 Ack. 728. Whetſtong 


v. Bury, 2 P. W. 146. 
P 1 Vel. 27. 
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Of Truſts * the [cnap, 1tt. 


1. The modern doctrine of truſts differs 
perhaps in no inſtance ſo eſſentially from the 
ſyſtem, of uſes, as in the conſtruction of our 
courts of equity upon the capacity or liability 
of perſons to act as truſtees. Formerly we 
have ſeen, that the intention of the parties 
has been frequently fruſtrated by the rigid 
adherence of the court of chancery to the 
technical ſcruples of the common law ; for 
uſes were conſidered as annexed to the ale 
of the feoffees in the land, and not to the 
land itſelf. Againſt the notion of an uſe 
attaching upon the land, we find the fol- 
lowing curious argument: — “ It is abſurd to 
« ſay, that confidence and truſt can be re- 
ce poled in land, which wants ſenſe, and 
« which in regard of ſenſe is inferior to 
te brute beaſts; and it would be leſs abſurd to 
« ſay, that beaſts may be truſted, who have 
te ſenſe and want reaſon, than land, which 
«wants ſenſe and reaſon alſo ſhould be 
ce truſted :. But notwithſtanding the force 
of this grave argument, the courts of equity 
in later times have ſaid, that a truſt ſhall 
never fail on account of the diſability, or 
non- appointment, of the truſtee; becauſe 


* 3 Co. 127. a. . 


they 


CHAP. 111.] Stat. 27 Hen. 8. c. 10. 


they hold, that the truſt, if properly created, 
will faſten upon, and attach to, the land, in- 
tended to be made ſubje& to it*. The 
king ©, or a corporate body ©, may be a 
truſtee ; and where an eſtate was deviſed to 
the /eparate uſe of a feme covert, without the 
intervention of truſtees, it was held, that 
the huſband ſhould be a truſtee for his wife ©. 
So in a caſe*, where a deviſe to a corpora- 
tion (in truſt) was determined to be void 
by the late ſtatute of mortmain, the court 
decreed, that the heir at law of the deviſor 
ſhould.be a truſtee for the purpoſes of his 
will. | ; 


2. But though the courts now generally 
conſider the truſt as attaching upon the land 
ithyif, ſo as to convert all perſons, ſeiſed of 
or acquiring the legal intereſt therein, into 
truſtees, yet this rule has an exception in 
the caſe of a conveyance by a truſtee for a 


> See Moggridge v. 536. 2 Vern. 412. 


Thackwell, 3 Bro. 517. © Bennet v. Davis, 2 
© Kildare v Euſtace, P. W. 316. 2 Veſ. 665. 

1 Vern. 439. 1 Vel. 453. f Sonley v. Clock- 

3 Atk. 309. maker's company, 1 Bro. 


4 1 Vel. 467, 46%. 82. 
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© Of Trufts ſince the [cnae, 111. 
valuable conſideration to one, who has no 


notice of the truſt *, 


In this inſtance the 


purchaſer ſhall not be affected by the truſt. 
On the other hand notice, even where there 
is a valuable conſideration *, or the want of 
a valuable conſideration, though there be 
no notice *, will in all caſes render the legal 
ſeiſin of the grantee ſubject to the perfor- 
mance of the truſt; though he ſhould after- 
wards levy a fine to ſtrengthen his title*, So 
a deviſee of a truſt eſtate ſhall hold it ſub- 
ject to the truſts '; and if a truſtee convey 
to one,who has no notice of the truſt, and 
the grantee levy a fine, and five years 
paſs, and afterwards the eſtate is re- 
purchaſed by the truſtee for a Bend fide 
conſideration ; ſtill he ſhall be a truſtee, 
though his grantee was not m. But a ſtranger, 
who purchaſes with notice from a perſon, 


s Snagg's caſe cited, 
2 Freem. 43. pl. 47. 1 
P. W. 278. 279. 

d Saunders v. Dehew, 
2 Vern. 271. Langton 


v. Aſtrey, 2 Cha. rep. 


30. 3 Atk. 238. 
i See 1 Co. 122. b. 
Pye v. George, 2 Salk, 


680, 

* 1 Vern. 149. 2 Atk. 
631. 3 Atk. 563. 

I Marlow v. Smith, 
2 P. W. 200. 
un Bovey v. Smith, 1 
Vern. 60. 2 Cha. ca. 
124. 8. C. 


who 


CHAP, 111. ] Hat. 27 Hen. 8. c. 10. 

who purchaſed for a valuable conſideration 
without notice, may, I conceive, ſhelter him- 
ſelf under the firſt purchaſer *®. . 


3- The rule, juſt alluded to, will be fur- 
ther exemplified by conſidering how the 
eſtate of the truſtee is affected by his own 
acts or incumbrances. Before the ſtatute 


of uſes, we have ſeen, that the eſtate of the 


feoffees was ſubject to all the incidents, to 
which a real ownerſhip was liable; owing to 
this very notion, that the uſe was annexed 
to the eſtate of the perſon ſeiſed of the legal 
intereſt, and not to the land itſelf; and 
therefore if privity of eftate failed in the per- 
ſon, acquiring the legal ſeiſin, there was an 
end of the uſe. Hence aroſe juſt complaints 
againſt uſes, and their inconveniences. Af- 
ter the introduction of truſts, the courts 
of chancery knew, that if the ſame miſchiefs 
attended the eſtate of the truſtee, as that of 
the feoffees before the ſtatute, truſts could not 
have been tolerated. They have therefore 
very wiſely conſidered the truſtee as having 
the legal ownerſhip, ſo far only as to be 


n ce Lowther v. the caſes cited in the note 
Carlton, 2 Atk, 242, and of the laſt ed, 
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reaſon, that the zZruſtee ſhould forfeit it for 
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beneficial to ceſtuique truſt, and not ſubject to 
any advantage or diſadvantage, which may 
ariſe from the truſtee perſonally, as being 
ſeiſed of the legal eſtate. Therefore if a 
truſtee commit felony, though the lands are 
forfeited at /aw, yet ceſtuique truſt may 
have relief in equity; and the ſame rule, I 
take it, holds, if the truſtee commit trea- 
ſon*; for as the ceftuigue truſt forfeits his 
truſt for treaſon, there is neither equity, nor 


the ſame offence. So if a truſtee die with- 
out an heir, though the lord by eſcheat is 
entitled to the lands at law, yet are they 
ſubje& to the truſt in equity . The eſtate 
of the truſtee is not ſubject to dower * ; 
nor for the ſame reaſon is it to curteſy *, 
So the eſtate of the truſtee is not ſubject in 
equity to any of his debts, judgments, or in- 
cumbrances; however, it may be fo at 


Carter 67. tionable point. See the 


f Pawlet v. Attorney 
General, Hard. 465. Sed. 
vide Lane 39. 54. 

s Eales v. Evgland, 
Prec. ch. 200. 1 Eq. ab. 
384. in noiis. But this 
ſeems to be a very queſ- 


arguments in Burgels v, 
Wheate, cited ante. 

h Noel v. Jevon, 2 
Freem. 43. 2 Veſ. 634. 

i Caſborne v. Inglis, 


7 Vin. ab. 157. 


law 3 


cnnP. 111.] Stat. 27 Hen. 8. c. 10. 
law*; nor is it ſubje& to his bankrupt- 
c ” , : 

4. As the courts of equity have been 
anxious to provide for the inconveniencies 
ariſing at law from the alienation, incum- 
brances, and forfeitures of the truſtee, ſo 
they are extremely cautious in confirming 


purchaſes made by him of the truſt eſtate. 


In the caſe of Whelpdale v. Cookſon *, 
where a truſtee for the ſale of land purchaſ- 
ed part of the truſt eſtate for himſelf, Lord 
Hardwicke declared, that he would not let 
the purchaſe ſtand good, although another 
perſon, being the beſt bidder, bought it for 
him at a public fale ; for he knew the dan- 
gerous conſequence ; nor was it enough for 
the truſtee to ſay, you cannot prove any 
fraud, as it was in his own power to con- 


ceal it, We have already ſeen, that when a 


truſtee renews a leaſe, of which he is truſtee, 
the renewed leaſe ſhall be ſubject to the old 
truſts, 


t 1 P. W. 278. 1 Bro. * i; Veſ. 9. S. C. See 


278. Twining v. Morice, 2 
u See 2 P. W. 318. Bro. 326. Fox v. Mac- 
3 P. W. 187. note A. reath, ibid. 400. 
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may releaſe or 


Of Truſts ſinee the [cnap, 111, 
5. As the legal intereſt of truſt funds is 
veſted in the truſtee, he is conſequently a 
neceſſary party to all ſuits commenced for 
and againſt the truſt property. Generally 
indeed the ceſtuique truſt ſhould be alſo 
made a party ? 3 though the truſtee may not 
only ſue in his own name *, but in ſome 
inſtances he ſhould not bring his ceſtuique 
truſt before the court on pain of incurring 
colts *. | 


6. It is, generally ſpeaking, a rule, that 
a truſtee releaſing or compounding a debt, 
due to the truſt eſtate, muſt anſwer for the 
loſs occaſioned by ſuch releaſe or compoſi- 
tion. Yet this rule muſt always depend upon 
the particular circumſtances of the caſe; for 
where a truſtee, in releaſing or compound- 
ing a debt, acts from prudential motives, 
and with a view to benefit the truſt property, 
the courts will conſider his conduct not only 
exculable, but in many inſtances laudable*, 


1 1 Har, Cha. prac. 1 Vern. 342. Gorge v. 


247% Chanſey, 1 Cha, rep. 
z Ibid. Toth. 285. 125. 
* 2 Atk. 48, © Blue v. Marſhal!, 3 


» See Jevon v. Buſh, P. W. 381. 


On 


CHAP. 111.] Stat. 27 Hen. 8. c. 10. 


On the other hand, where a truſtee buys in 
an incumbrance for leſs money, than is actu- 
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ally due, the truſt eſtate ſhall receive the be- office. 


nefit of the compoſition *, 


7. A truſtee cannot (without an expreſs 
power for that purpoſe) alter the nature of 
the truſt property ©, either by converting 
land into money, inveſting money in the 
purchaſe of land*, or by taking a leaſe for 
lives inſtead of renewing a leaſe for years“, 
ſo as to vary the right of ſucceſſion to ſuch 
property ; unleſs it be under particular cir- 
cumſtances, and evidently for the benefit of 
the truſt eſtate", 


8. As the truſtee cannot prejudice ceſtuique 
truſt by doing what his truſt does not authorize 
him to do, ſo he cannot, in general, injure him 
by omitting to do, what his office requires 


4 3 P. W. 251. note 
A. Darcy v. Hall, 1 
Vern. 49. 
Paſke, 2 Atk. 54. 


© See Earlom v. Saun- 


ders, Amb. 241. 
f Rook v. Warth, 1 
Veſ. 461. Tullit v. Tullit, 


Morret v. 


Amb. 370. 

s Witter v. Witter, 3 
P. W. 99. 
n Terry v. Terry, 
Prec. Cha, 273. Vernon 


v. Vernon cited, 3 Bro. 


$13. Inwood v. Twine, 
Amb. 417, 


him 


He cannot alter 
the naturc of 
the truſt pro- 


perty. 


His laches will 
not prejudice 
ceſtuique truſt, 
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him to perform *. Therefore where'an entry 
was made and a fine levied by a ſtranger dur- 


ing the infancy of ceſtuique truſt, and the 


truſtee neglected to enter for the purpoſe of 
avoiding the fine, the court of chancery de- 
termined, that the infant ſhould not ſuffer 


for the laches of his truſtee *, The excep- 


tion to this rule is in the caſe of a purchaſer 
or creditor . | 


9. When money is inveſted in the pur- 


. chaſe of ſtock in the names of truſtees, they 


have no power to change the ſecurity, unleſs 
they are expreſsly allowed ſo to do by the 
truſt; and therefore, if they take upon them- 
ſelves to uſe a diſcretionary power in this re- 
ſpect, they are liable to anſwer for any loſs, 
which may happen to the truſt fund; it being 
in the election of the ceſtuique truſt, either to 
have the individual ſtock reſtored to him, or 
elſe the money for which it was ſold by the 
truſtees . But while the original ſtock re- 
mains veſted in their names, or if they pur- 


13 P. W. 215. 2 Atk. 45310. ante. 207, 


406. m Harriſon v. Harriſon, 
* Allen v. Sayer, 2 2 /\tk. 121. Boſtock v. 
Vern. 368. Blaxeney, 2 Bro. 653, 


. V. 
chaſe 


CHAP, 111.] Stat. 27 Hen. 8. c. 10. 


chaſe any other ſtock in purſuance of a 
power reſerved to them, they will not be 
anſwerable for the falling of ſuch original 
ſtock in the one inſtance, nor of the new. 
fund in the other”. But here obſerve, that 


when there is a decay of the truſt funds, all 


the ceſtuiſque truſt muſt ſulfer equally ; and 
therefore if the truſtee in that caſe ſhews any 
preference, he muſt anſwer ſor it out of his 
own eſtate *. ' In a caſe”, when a power was 
given to truſtees to inveſt monies in govern- 
ment funds, or other good ſecurities, it was ſaid 
by Lord Hardwicke, that neither ſouth ſea 
ſtock nor bank ſtock were conſidered as a 
good ſecurity, becauſe it depended upon the 
management of the governors and directors, 
and was ſuhject to loſſes; but that it was dif- 
ferent as to ſouth ſea and bank annuities. 


10. A truſtee is ſometimes liable to a 
breach of truſt, though he ſhould act up to 
the ſtrict letter of his truſt, Therefore where 
a truſt was created by will for the maintenance 
of infants, and the truſtee in the lifetime of 


n Jackſon v. Jackſon, morton, 2 Cha, ca. 132. 
1 Atk. 513. Anon. 1 P. Trafford v. Bochm, 
W. 648. 3 Atk. 444. 
o Tilfley v. Throck- 
the 
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the father applied the intereſt of the truſt 
funds for that purpoſe, Lord Thurlow ſaid, 
that it was contaary to all rules, that the in- 
tereſt veſted in the children ſhould be ap- 
plied to their maintenance in the lifetime of 
the parent, for that would amount to a gift 
to the parent of fo much as ſhould be neceſ- 


ſary for the maintenance d. This rule ap- 


plies only to caſes, when the parent has the 
ability to provide for his children. But 
then again, a truſtee may in ſome inſtances 
exceed the letter, if he conform to the ſpirit 
of the truſt. Thus in a caſe*, where a 
truſtee of money for an infant payable at 2x 
or marriage, with a power of maintenance in 
the mean time, paid part of the principal for 
placing the infant out as an apprentice ; the 
court upon the death of the infant under 21 
unmarried, allowed the truitee what he had 
fo paid, notwithſtanding the money was li- 
mited over upon the event, which had hap- 
pened. I may here alſo add the caſe", 


Andrews v. Parting- 2 Vern 137. See Cont, 
ton, 3 Bro. 60. Swinnock v. Criip, a 
r See Butler v. Butler, Freem. 78. 
3 Atk. 60. and the note ' Goſſelin v. Dodwell, 
to the laſt ed, cited 3 Ark. 414. 
Franklin v. Green, 
4 where 


CHAP. 111,] Stat. 27 Hen. 8. c. 10. 
where a ſum of money was directed to be 
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laid out in the purchaſe of freebold lands Of the trufter, 


only, and the court diſpenſed with the ſtrict 
direction, and approved of the purchaſe.of 
copybold lands at the fame time with the 
freehold. The court ſeemed inclined to act 
in the lame manner, where money was di- 
rected to be laid out in the purchaſe of land 
within a particular diftrif *, 


11. Againſt accidental loſſes, which hap- 
pen to the truſt eſtate, the courts are anxious 
to relieve the truſtee; if ſuch loſſes do not 
happen through his own neglect or default. 
Is the truſtee robbed of the truſt money? 
the courts conſider, whether he has kept it, as 
he would his own money *. Does his ban- 
ker fail, whereby a loſs accrues to the truſt 
fund ? equity enquires, whether the banker 
was in credit, at the time the money was paid 
into his hands. Does an agent of the truſ- 
tee become inſolvent? the queſtion is, whe- 


v Maynwaring v. Mayn- 
waring, 3 Atk. 413. 

* Morley v. Morley, 2 
Cha, ca. 2. Jones v. 
Lewis, 2 Veſ. 240. 

Knight v. Plimouth, 


3 Ack. 480. Horſley v. 
Chaloner, 2 Veſ. 85. Ex 
parte Belchier, Ambl. 
219, Cont. Rider v. 


Bickerſton, 5 Ba. ab. 401. 
pl. 12. 


ther 


his eſtate, and 
office. 


When liable te 
accidental loſſes, 
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Ot the truſtee, 
his eſtate, and 
office. 


Of truſtees to 
preſerve contin- 
gent remainders. 


Truſtee may 
concur with ceſ- 
tuique truſt in 
tail to bar the 
intails 


* 


Of Trufts ſince the [cnae. 111. 


ther he was in good circumſtances at the 
time of his nomination . 


12. When- truſtees are appointed to 
preſerve contingent remainders, if they join 
in any conveyance in order to deſtroy thoſe 
remainders, this ſhall in general be deemed a 
breach of-truſt *, whether the ſettlement be 
voluntary, or not.”. In ſome inſtances, how= 
ever, the courts have decreed them to make 
conveyances in order to defeat the contin- 
gent eſtates ©; but theſe have been very 
particular caſes. It would therefore be 
always prudent for truſtees to receive the 
directions of a court of equity, before they 
agree to deſtroy thoſe eſtates, which they 
were appointed to preſerve. 


13. But whenever ceſtuique truſt is en- 
ticled to an eſtate tail, which he alone might 
have barred by an equitable recovery: then 


Z 12 Mod. 560. P. W. 678, Symance v. 
a Pye v. George, 2 Tattam, 1 Ark. 613. 
Salk. 680. 1 P. W. 128. © See Baſſet v. Clap- 
S. C. Elſe v. Oſborn, x ham, 1 P. W. 358. Win- 
P. W. 388. Woodhouſe v. nington v. Foley, ibid. 
Hoſkins, 3 Atk. 22. 536. Platt v. Sprigo, 2 
d Manſell v. Manſell, : Ven. 303. 


it 


it will not be a breach of truſt, if the truſtee 
join with ceſtuique truſt in any conveyance 
to bar the intail and to paſs a legal eſtate ; 
for his joining in this caſe is nothing more, 
than what he is compellable to do *, 


14. It is ſaid to be a rule in chancery, 
that if lands are veſted in truſtees in fee, 
in truſt for one, and the heirs of his body, 
with remainder over ; the truſtees are not to 
convey an eſtate in fee to the tenant in rail, 
but an eſtate tail; though ſuch tenant in tail 
will have it in his power to bar the entail, 
with the remainder over, by a recovery *. 
So if a ſum of money be articled to be laid 
out in land, and the lands to be ſettled in 
tail, with remainders over; the ſettlement 
ſhall be made accordingly, and the money 
ſhall not be paid to the tenant in tail; be- 
cauſe there is a chance of his death before a 
recovery could be ſuffered, which can only 
be done in term time. But if the remain- 
der in fee had in this caſe been limited to the 
tenant in tail, then it ſeems, that the money 


4 See 1 Eq. ab. 384. P. W. 470. and the caſes 
(E.) note a. cited in note 1. to Col- 
* 1 Eq. ab. 395. lett v. Collett, 1 Atk. 12. 


Short v. Wood, 1 zd ed. 


ſhoul 
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OF the truſtee, 
his eſtate, and 
office. 


The truſtee is 
not to convey 4 
fee fimvle to cef- 
tuique truſt in 
tail, 


. 
\ 
N 
| 


—— — = 


——— * 


— 22 


> = = a = — 
wm wo — ꝛ— — U % — — — — — 
. 
r 


Wy OC —— — — — 


[ 

[1 

U 

[ & 
8 
4 : 


dive: vn. 
Of the truſtee, 


his eſtate, and 
office. 


Of allowances to 
truſtees for their 
Cares 


of 7 ruſts fince the Cena. nt, 


ſhould have been paid to him; becauſe he 
might have barred the limitation by a fine, 
which may be levied in vacation time, as 
well as in term. 


15. The courts of equity look upon truſts 
as honorary, and not undertaken upon mer- 
cenary motives *; and therefore in the caſe 
of Robinſon v. Pett', Lord Talbot faid, it 


vas an eſtabliſhed rule, that a truſtee ſhould 


have no allowance for his care and trouble 
in the management of the truſt ; for if on 
thoſe pretences, allowances were to be made, 
the truſt eſtate might be loaded and ren- 
dered of little value; that beſides great dif- 
ficulty might attend in fettling and adjuſting 
the quantum of ſuch allowance, eſpecially as 
one man's time might be more valuable 
than that of another; and in that reſpeC it 
could be no hardſhip upon any truſtee ; for 
it was at his option either to accept or re- 
fuſe the truſt, But if a truſtee come in a 
fair and open manner, and tell ceſtuique 
truſt, that he will not act in ſuch a trouble- 


e See caſes ſupra. French v. Bacon, 2 Atk. 
* 2 Atk. 60, 406. 120. note 3. In the mat- 
iP, W. 251. See terof Anncſley, Amb. 78. 


ſome 


emay, 11.] Stat. 27 Hen. 8. c. 10. 


ſome and burthenſome office without fur- 
ther compenſation given by ceſtuique truſt, 
over and above the terms of the truſt, and 
ſuch compenſation be contracted for between 
them, this contract, Lord Hardwicke ob- 
ſerved *, would not perhaps be ſet aſide, 
though there was no precedent, wherein ſuch 
a bargain had been confirmed. 


But though a truſtee be not himſelf al- 
lowed for his trouble, yet it ſeems, that if he 
employ a bailiff to manage the truſt eſtate, 
he muſt be allowed for the employment of, 
and payments made to, ſuch bailiff*, 


16. Though truſtees are not allowed any 
thing for their trouble and care in the ma- 
nagement of the truſt eſtate, yet it is but 
reaſonable, that they ſhould be allowed all 
coſts, damages, and expences, which may be 
incurred in the execution of the truſt, and 
diſcharge of their office; provided there be 
no miſmanagement nor breach of truſt *. 


* 2 Atk. 60. 2 Cha. rep. 158. and 
| Bonithon v. Hock- Finch rep. 361. 12 Mod. 
more, 1 Vern. 316. 560. 2(Cha. ca. 138. 


m Hetherſel v. Hales, 
TL | * R Therefore, 
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Of the truſtee, 
his eſtate and 
office. 


Where a breach 


of truſt ſhall fall 


upon the eſtate 
of ceſtuique 
truſt, 


Truſtee charge- 
able only for 
what he has ac- 


tually received. 


Of Trufts fince the [onAx. nr; 
Thereſore, Lord King ſaid ", it was a rule, 
that a truſtee ought to be ſaved harmleſs by 
ceſtuique truſt, as to all damages relating to 
the truſt. Thus, where a truſtee has ho- 
neſtly and fairly, without any poſſibility of 
being a gainer, laid down money, by which 
the ceſtuique truſt was diſcharged from being 
liable to pay a greater ſum, or from a plain 
and great hazard of being ſo, the truſtee 
ought to be repaid *, 


17. If a truſtee, ſaid Lord Hardwicke , 
err in the management, and be guilty 
of a breach of truſt, yet if he quit it 
with the approbation of ceſtuique truſt, 
the breach ought in the firſt place to 
fall upon the eſtate of ceſtuique truſt, who 
conſented to it; for the courts are ever 
anxious to deliver the truſtee from any 
miſapplication of the truſt money. 


And laſtly. Where there are two or more 
truſtees, the rule 1s, that each of them ſhall 
be charged for his own wilful neglect, de- 
fault, or breach of truſt only ; and that the 


s. ibid. 45 3. 
* Balſh v. Hyham, ” 3 Atk. 444. 


innocent 


CHAP. 111.] Stat. 27 Hen. 8. c. 10. 


innocent truſtee ſhall not ſuffer for the miſ- 
conduct of his co-truſtee, Therefore it has 
been decided, that a truſtee, who has joined in 
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Of the truſtee, 
his eſtate and 
office. 


a voucher for the whole of truſt money, but 


has in cruth only received a part of it, ſhall 
be charged for ſo much only as has actually 
come to his hands *;. unleſs indeed fraud, or 
what is tantamount to it, groſs negligence, 
ſhould appear in the tranſaction . 


4 See Leigh v. Barry, r Bridgm, 38. Keble v. 
3 Ark. 584. and note 2. Thompſon, 3 No. 112. 
laſt ed. | 
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Appendix, No. 1. Provided always, and it is hereby agreed 


and declared between and by the ſaid par- 
ties hereto, that if the manor of 

and hereditaments in the county of 
mentioned and compriſed in the ſettlement 
made in conſideration of, and previouſly to 
the marriage of A. B. bearing date, &c. 
and thereby limited and ſettled upon or to 
the uſe of him the ſaid A. B. for life, ſhall 
at any time, by or under the uſes and limi- 
tations in the {ame ſettlement contained, de- 
ſcend or come for an eſtate tail in poſſeſſion 
to, or upon, the elder or any other ſon of 
the ſaid C. D. on the body of the ſaid E. F. 
begotten, born in the lifetime of the ſaid 
C. Dror in due time after his deceaſe, or 
to or upon the iſſue male of ſuch elder or 
other ſon, ſo as to be in the actual poſſeſ- 
ſion or receipt of the rents and profits thereof, 
and there ſhall be living any other ſon of the 


6 body 
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body of the ſaid C. D. on the body of the Appradiz,No. 2. 


faid E. F. begotten, than the ſon to or upon 
whom, or upon whoſe iſſue male, {uch eſtate 
ſhall come or deſcend, or any heirs male of 
the body of ſuch other ſon, then and in that 
caſe, and ſo often as the ſame ſhall happen, 
the uſe or uſes hereinbefore limited to or for 
the benefit of ſuch ſon, or his iſſue male, 
upon whom ſuch manor and hereditaments, 
in the county of ſhall deſcend 
or devolve for an eſtate tail in poſſeſſion as 


aforeſaid, and his or their iſſue male, of and 


in all and ſingular the hereditaments here in- 
before granted and releaſed, or intended fo 
to be reſpectively as aforeſaid, ſhall ceaſe, 
determine, and become void, as if ſuch ſon or 
iſſue male was or were actually dead without 
iſſue male of his or their body or bodies; and 
then and thenceforth the ſame hereditaments 
hereby granted and releaſed ſhall immediately 
go and remain to the uſe of ſuch perſon and 
perſons, as by virtue of the limitations here- 
inbefore contained would then be entitled, 
as the perſon or perſons next in remainder, 
to the ſame hereditaments, in cafe ſuch ſon 
or iſſue male, ſo becoming entitled to the 
ſaid manor of and hereditaments, 
in the county of as atoreſaid, 
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Appendix, No. 2. 
was or were then dead without iſſue male of 
his or their body or bodies; and the ſame 


- perſon or perſons ſhall in every ſuch cafe be 


Appendix,No 2. 
Power of leaſing. 


entitled to take the ſame eſtate and eſtates 
in the ſaid hereditaments hereby granted and 
releaſed, as he or they would have been en- 
titled to take therein by virtue of theſe pre- 
ſents, if ſuch ſon, or iflue male, ſo becoming, 


entitled to the ſaid manor and hereditaments, 


in the county of 
was or were actually dead without iſſue male 
as aforeſaid. 


APPENDIX, N- 2. 


Provided always, and it 1s hereby agreed 
and declared, that it ſhall and may be lawful 
to and for the ſaid A. B. and C. D. from 
time to time, during their joint lives, and 
the ſurvivor of them during his or her life, 
and from and after the deceaſe of ſuch fſur- 
vivor, then to and for the guardian or guar- 
dians for the time being of any child or 
children of the faid A. B. on the body of 


. the ſaid C. D. to be begotten, who by vir- 


tue of, or under the limitations hereinbefore 
contained, ſhall be entitled to the actual free- 


hold or inheritance of the hereditaments and 
premiſes 
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premiſes hereby granted and releaſed, or Appendix,No. . 
intended ſo to be, from time to time, during Power ef hat 


the minority or nonage of ſuch child or 


children reſpectively, by any indenture or 
indentures to be ſealed and delivered by 
them, him, or her reſpectively, in the pre- 
ſence of and to be atteſted by two or more 
credible witneſſes, to demiſe or leaſe all or 
any part or parts of the ſaid hereditaments 
and premiſes hereby granted and releaſed, 
or intended fo to be, with the appurtenances, 
to any perſon or perſons, for any term or 
number of years not exceeding twenty-one 
years in poſſeſſion, and not in reverſion or 
by way of future intereſt; ſo as that there 
be reſerved and made payable on every ſuch 
leaſe, during the continuance thereof, the 
beſt and moſt improved yearly rent or rents, 
to go along with, and to be incident to, the 
immediate reverſion of the premiſes ſo to 
be leaſed, that can or may be reaſonably 
had or gotten for the ſame, without taking 
any fine, premium, or foregift, or any thing 
in the nature or in lieu of a fine, premium, 
or foregift, for the making thereof; and ſo as 
that in every ſuch leaſe there be contained a 
condition of re-entry on non-paymeat of the 
rent or rents to be thereon or thereby re- 
R 4 ſpectivelꝝ 
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Power of leaſing. 


Appendix, No. 3. 
ſpectively reſerved, by the ſpace of twenty. 
one days next after the ſame ſhall become 
due and payable; and ſo as that the leſſee 
or the reſpective leſſees to whom ſuch leaſe 
or leaſes ſhall be made, ſeal and deliver a 
counterpart or counterparts of ſuch leaſe or 


| leaſes; and ſo as that none of the lefſees, to 


Appendix, No. 3. 


Power of ſelling 


and exclianging. 


whom any ſuch leaſe or leaſes ſhall be made, 
be, by any clauſe or words therein contained, 
authorized to. commit waſte, or exempted 
from puniſhment for committing waſte ; any 
thing herein contained to the contrary thereof 
notwithſtanding. | 


APPENDIX, Ne 3. 


Provided always, and it is hereby declared 
and agreed, by and between the ſaid parties 
to theſe preſents, that it ſhall and may be 
lawful to and for the ſaid B. B. and C. C. 
and the ſurvivor of them, and the heirs of 
ſuch ſurvivor, and they and he are hereby 
authorized and empowered, at any time or 
times hereafter, at the requeſt and by the di- 
rection of the ſaid E. E. and I. T. during 
their joint lives, and after the deceaſe of 
either of them then at the requeſt and by 
the direction of him or her ſurviving, dur- 


ing 


Appendix, No. 3. 


ings under the hands and ſeals or hand and 
ſeal of the ſaid E. E. and I. T. or of the 
ſurvivor of them, and to be atteſted by two 
or more credible witneſſes) to make ſale, 
alien, and diſpoſe of, or to convey in exchange 
for or in lieu of other meſſuages, lands and 
hereditaments, to be ſituate ſomewhere in 
that part of Great Britain called England, 
all or any part of the hereditaments heres 
by granted and releaſed, or intended fo 
to be, with the appurtenances, and the in- 
heritance thereof in fee- ſimple, to any perſon 
or perſons whomſoever, either together or 
in parcels, for ſuch price or prices in money, 
or for ſuch equivalent or recompence in 
meſſuages, lands, or hereditaments, as to 
them the ſaid B. B. and C. C. or the ſur- 
vivor of them, or his heirs, ſhall ſeem rea- 
ſonable; and for the intents and purpoſes 
aforeſaid, or any of them, it ſhall and may 
be lawful to and for the ſaid B. B. and C. C. 


and the ſurvivor of them, and the heirs of 


ſuch ſurvivor, at ſuch requeſt, and with ſuch 
direction, and ſo teſtified as aforeſaid, by 
any deed or deeds, writing or writings, to 
be by them the ſaid B. B. and C. C. or the 

ſurvivor 
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ing his or her life (ſuch requeſt and direc- Appendiz,No. 3. 


tion to be teſtified by ſome writing or writ- . 


of ſelling 
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Appendix, No. 3. ſurvivor of them, or his heirs, ſigned, ſealed, 
Power of felling and delivered in the preſence of, and atteſted 
and cxchapging. . | 
by, two or more credible witneſſes, to re- 
voke, determine, and make void all and 
every the uſes, eſtates, truſts, limitations, 
powers, proviſoes, and agreements, herein- 
before created, expreſſed, declared, and con- 
tained, of and concerning the hereditaments 
ſo to be ſold, or exchanged, or any part 
thereof; and by the fame, or any other deed 
or deeds, writing or writings, to be by him 
or them ſigned, ſealed, and delivered, and 
atteſted as aforeſaid, to limit and appoint, 
direct and declare, fuch uſe or uſes, eſtate or 
eftates, truſt or truſts, of the hereditaments, 
the ufes whereof ſhall be ſo revoked, which 
it fhall be thought neceſſary or expedient 
to limit, declare, or appoint, in order to effect 
fuch fale, exchange, or diſpoſition as afore- 
faid; and that upon any ſuch exchange as 
aforeſaid, it ſhall and may be lawful for the 
ſaid B. B. and C. C. or the ſurvivor of them, 
or his heirs, to receive or take any ſum or 
* ſors of money by way of equality of ex- 
change; and alſo upon payment of any mo- 
ney to ariſe by ſuch ſale of the ſaid heredita- 
ments, or any part thereof, or any money to 
be received or taken for, or by way of, 
equality of exchange, it ſhall and may be 
lawful 
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lawful to and for the ſaid B. B. and C. C. Appendiz, No. 3. 


or the ſurvivor of them, or his heirs, to give ? 


and exchangiag 


and fign receipts for the money, for which 
the ſame ſhall be ſo ſold, or fo to be paid for 
equality of exchange; which receipts ſhall 
be ſufficient diſcharges to the perſon or per- 
ſons paying the ſame reſpectively, for the 
money for which the ſame ſhall be ſo given, 
or for ſo much thereof as in ſuch receipts 
ſhall be reſpectively acknowledged or ex- 
preſſed to be received ; and that the perſon 
or perſons paying the ſame reſpectively, and 
taking ſuch receipt or receipts for the ſame 
as aforeſaid, ſhall not afterwards be obliged 
to ſee to the application, or be in anywiſe 
anſwerable or accountable for any loſs, miſ- 
application, or nonapplication of ſuch money, 
or any part thereof. Provided neverthe- 


* It is | uſual to intro- 
duce a clauſe in this place 
dcclarivg, that, upon ſale 
or exchange, the eſtates 
ſo ſold, or exchanged, ſhall 
be diſcharged of the uſes 
of the ſettlement; and 


that the releaſees ſhall: 


thenceforth ſtand ſeifed 
to the uſe of the purchaſer. 
But this clauſe ſeems to 
be altogether uſeleſs: for 
the appointment under the 
power muſt neceſſarily 


diſcharge the eſtates of 
the former uſes. Beſides, 
as the uſes under the ap- 
pointment may be limited, 
ſo as to provide for a va» 
riety of circumſtances, 
there is an impropriety 
in declaring, that the re- 
leaſees in the original ſet- 
tlement ſhall ſtand ſeiſed 
to the uſe 'of the pur- 
chaſer, or the perſon to 
whom the eſtate ſhatt be 


conveyed, and his heirs, 


leſs, 


— 
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and exchanging, 
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leſs; and it is hereby alſo declared and agreed 
by and between the ſaid parties hereto, that 
when all or any part or parcel of the ſaid 
hereditaments, hereby made faleable as afore- 
ſaid, ſhall be ſold in purſuance of theſe preſents 
for a valuable conſideration in money, and alſo 
when any ſum or ſums of money ſhall be re- 
ceived for equality of exchange in purſuance 


of the power hereinbefore contained; then 


they the ſaid B. B. and C. C. or the ſur- 
vivor of them, or his heirs, ſhall with all 
convenient ſpeed (with the conſent of the 
ſaid E. E. and I. T. during their joint 
lives, or of the ſurvivor of them during his 
or her life, to be teſtified by writing under 
their, his, or her hands or hand, and after 
the deceaſe of ſuch ſurvivor, then with the 
conſent in writing of the perſon or perſons, 
who would, under or by virtue of the limita- 
tions hereinbefore contained, or to be con- 
tained or referred to in the ſettlement or con- 
veyance hereinafter directed, or any of them, 
be for the time being in the actual poſſeſſion, 
or entitled to the reccipt of the rents and 
profits of the hereditaments to be purchaſed 
as hereinafter is mentioned or directed, in 
caſe the ſame were then actually. pur- 


chaſed, if ſuch perſon or perſons be of 
5 full 
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full age, but if not then with the conſent in 
writing of the guardian or guardians for the 
time being of ſuch perſon or perions reſpec- 
tively) lay out and inveſt all and every the 
ſum and ſums of money, which ſhall ariſe by 
ſuch ſale or ſales, and be paid for equality of 
exchange as aforeſaid, in the purchaſe of 
other meſſuages, lands, and hereditaments in 
poſſeſſion, to be ſituate, being, or ariſing 
ſomewhere in that part of Great Britain 
called England, of a clear and indefeaſible 
eſtate of inheritance in fee ſimple (whereof 
any part, not exceeding one fourth part in 
any one purchaſe, may, if the parties in- 
tereſted ſhall think fir, be copyhold of in- 
heritance); and as well the hereditaments 
ſo to be purchaſed, as all and every the he- 
reditaments ſo to be received in exchange 
as aforeſaid, ſhall thereafter forthwith be 
ſettled, conveyed, and aſſured to ſuch uſes, 
upon ſuch truſts, and to and for ſuch and 
the ſame ends, intents, and purpoſes, and 
with, under, and ſubject to the ſame powers, 
proviſoes, conditions, and agreements, as are 
in and by theſe preſents limited, expreſſed, 
declared, and contained, of and concerning 
the hereditaments hereby granted and re- 


leaſed, or intended ſo to be, or as near thereto 
as 
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Power of ſelling 
and exchanging. 
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Appeneix, No. 3. às the death of parties, and other contingen- 
Power of ſelling cies, or the circumſtances of the caſe, will then 


and exchanging, 
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permit. . Provided always, and it is hereby 
further declared and agreed by and between 
the ſaid parties to theſe preſents, that in the 
meantime and until the money to ariſe by 
ſuch ſale or ſales, or to be received for equality 
of exchange as aforeſaid, ſhall be laid out 
and inveſted in a purchaſe or purchaſes in the 
manner hereinbefore mentioned, it ſhall and 
may be lawful to and for the ſaid B. B. and 
C. C. and the ſurvivor of them, and the 
heirs of ſuch ſurvivor, by and with the 
confent and approbation of the faid E. E. 
and I. T. or of the ſurvivor of them, 
to be teſtified as laſt mentioned, and from 
and after the deceaſe of ſuch ſurvivor, 
then by and of the proper authority of the 
ſaid truſtees or truſtee for the time being, 
hom time to time to place out and inveſt 
ſuch ſum or ſums of money 1n the public 
ſtocks or funds, or at intereſt upon govern- 
ment or real ſecurities; and from time to 
time, with ſuch conſent and approbation, and 
ſo teſtified as aforeſaid, or of their or his own 
proper authority, as the caſe ſhall happen, 
to alter, vary, fell, transfer, and diſpoſe of 
ſuch ſtocks, funds, or ſecurities, and lay out 

and 
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and inveſt the money ariſing by ſuch altera- Aprendix, No. 3. 
tion, ſale, transfer, or diſpoſition again, upon {9% 3 
new or other ſtocks or funds, or at intereſt 
upon government or real ſecurities of the 
like nature, as often as they ſhall think pro- 
per; and the intereſt, dividends, and annual 
proceeds ariſing from ſuch ſtocks, funds, or 
ſecurities, ſhall from time to time go and be 
paid to ſuch perſon or perſons, and be ap- 
plied to ſuch uſes, intents, and purpoſes, and 
in ſuch manner as the rents and profits of 
the hereditaments, to be purchaſed therewith, 
would go and be payable, ,or applicable, 
in caſe ſuch purchaſe or purchaſes were 


actually made. RRR 
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